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CHILD CARE, PROTECTION AND JUSTICE BILL, 2010
MEMORANDUM

This Bill proposes new legislation that seeks todernize the child justice
system in Malawi by putting emphasis on rehabibtatof child offenders and their
reintegration into society. The Bill further segksmodernize the law on children by
incorporating provisions aimed at protecting antlalging the best interests of the child.
In order to actualise these objectives, new promsihave been introduced in the Bill,

namely, the following-

(@) provisions on preliminary inquiry;

(b) provisions on diversion;

(c) provisions on legal representation;

(d) provisions on age determination;

(e) provisions on the establishment of a separate system for children;
® provisions on detention places for children pendiied; and

(9) provisions on guidelines for the arrest of children

In addition, provisions in the current legislatiovhich are considered to be

inconsistent with the objectives of the Bill haweeh removed or amended.

The Bill also seeks to improve the child care anatgztion system in Malawi,
and in order to do this, the Bill abrogates thevmions contained in Part Il of the
Children and Young Persons Act and also the prowssiof the Affiliation Act, and

introduces new provisions covering the followingttees-

€)) duties and responsibilities of parents towards ttigidren;
(b)  determination of children in need of care and ptb@;
(c) guardianship;

(d)  fosterage;

(e) residential placements;



® powers and procedure of child justice courts inecand protection
matters;

(9) duties and functions of local authorities relatibg child care and
protection; and

(h) protection of children from undesirable practices.



CHILD CARE, PROTECTION AND JUSTICE BILL, 2010

ARRANGEMENT OF SECTIONS

PART | - PRELIMINARY

SECTION
1. Short title and commencement
2. Interpretation
PART Il - GENERAL PRINCIPLES
3. Mode of pronouncing a finding against a child
4. Non-effect of a finding against a child
5. General consideration

PART IIl - CHILDREN SUSPECTED TO HAVE COMMITTED AN OFHRCE

Division 1- Methods of Bringing a Child Offender Before a

Court or Other Inquiry

6. Arrest of a child

7. Guidelines on arrest of children

8. Summons



10.

11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

Arrest of a child by a private person
Reference to a probation officer

Police powers to caution and release

Division 2 - Detention Before a Finding Against a Child

Restriction on detention before a finding agaashild
Places of detention before a finding against alchil
Child not to associate with adult offender

Bail of children

Division 3- Preliminary Inquiry

Nature and objectives of a preliminary inquiry
Persons who shall attend a preliminary inquiry
Persons who may attend a preliminary inquiry
Procedure relating to holding a preliminary inquiry
General powers and duties of inquiry magistrate
Release or detention of a child by inquiry magtstra

Evidentiary matters

Separation and joinder of proceedings of a prelaminnquiry

Adjourning a preliminary inquiry



25.

26.

27.

28.

29.

30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

Failure to comply with conditions pursuant to adjouent of a preliminary
inquiry

Failure to appear at a preliminary inquiry

Decisions regarding diversion, withdrawal, prosesubf charges or transfer
to a child justice court

Procedure upon referral of matter to court

Division 4 - Diversion

Diversion to occur in certain circumstances
Diversion options

Minimum standards applicable to diversion
Registration of diversion programmes
Establishment of child panels

Procedure of child panels

Victim-offender, mediation or other restorativetjas.
Failure to comply with diversion orders

Monitoring programmes of diversion

Keeping of records.

PART IV - DETERMINATION OF AGE OF A CHILD

Application of this Part



40.

41.

42.

43.

44,

45.

46.

47.

48.

Age estimation by a probation officer
Age determination at a preliminary inquiry
Age assessment and determination by an officerdingsin a criminal court

other than a child justice court

PARTV - LEGAL REPRESENTATION

Access by a child to legal representation

Child to be provided with legal representation @t&expense
Requirements to be complied with by legal represtemds
Mode of seeking legal representation at State esgpen

Child may not waive legal representation

Legal assistance

PART VI - CHILD JUSTICE COURT: ESTABLISHMENT, JURISDIADN,

49.

50.

51.

52.

53.

54,

55.

COMPOSITION, PROCEDURE AND POWERS

Establishment of child justice court

Composition of a child justice court

Jurisdiction of a child justice court

Parent or guardian may be allowed to attend court
Separation and joinder of trials involving childramd adults
Jury trials in children matters

Places of sitting of child justice court



56.

S7.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

Restriction on media reports of proceedings inildgastice court
Restrictions on punishment of children

Punishment of certain grave crimes

Power to order parent or guardian to pay fineiagtead of child
Duty of other courts to remit children to a chilgfice court
Criminal procedure in child justice court

Proceedings of a child justice court to be informal

Power of child justice court on proof of offence

Reformatory centre orders and other orders fomtiete

Escape from custody and breach of condition

Appeals and review

PART VII - CHILD CASE REVIEW BOARD

Establishment of Child Case Review Board
Tenure of office for members of the Board
Proceedings of the Board

Functions of the Board

Powers of the Board

Secretariat of the Board

Funding for the Board



74.

75.

76.

7.

78.

79.

80.

81.

82.

83.

84.

85.

86.

87.

88.

89.

90.

91.

92.

PART VIII - REFORMATORY CENTRE AND SAFETY HOMES

Public reformatory centres and public safety homes

Minister may appoint private reformatory centred grivate safety homes
Reformatory Centres and Safety Home (Managemarngsk

Manager shall send monthly reports to the Boardadiogy inspection
Inspection of reformatory centres and safety homes

Powers of a Minister to direct closure of refornrmgtoentres or safety home
Application to review Minister’s decision on closuiof a Reformatory centre
or safety home

Manager, proprietor, his executor, administratoy @aply for closure

Duty to receive children

Effect of closure notice and cancellation of certife

Discharge or transfer of children

Review of cases of detained children

Reformatory centres, safety homes lawful placegeténtion

lliness of children detained

Return after treatment

Duty to prevent escape

Breaches of rules of discipline

Penalties for assisting or inducing escape antidbouring or concealing
escaped children

Presumption of evidence of identity



93.

94.

95.

96.

97.

98.

99.

100.

101.

102.

103.

104.

105.

106.

107.

108.

109.

110.

10

Disciplinary rules

PART IX - CHILD CARE AND PROTECTION

Division 1 - Child Care and Protection by the Family

Parents duties and responsibilities
Child duties and responsibilities
Parentage

Evidence of parentage
Determination of parentage
Custody and access

Application for maintenance
Consideration for maintenance
Request for social inquiry report
Maintenance order

Attachment order

Persons entitled to receive maintenance funds
Duration of maintenance order
Continuation of maintenance orders
Variation or discharge of orders
Enforcement of maintenance orders

Joint responsibility to maintain a child



111.

112.

113.

114.

115.

116.

117.

118.

119.

120.

121.

122.

123.

124.

125.

126.

127.

128.

11

Maintenance during matrimonial proceedings
Power to make maintenance funds to be paid torsopeother than the
applicant

Offences

Division 2 - Children in need of Care and Protection

Determination of children in need of care and @ctibn
Taking a child into place of safety

Determination before child justice court

Child in need of medical examination

Medical examination and treatment

Hospitalization

Control over hospitalised children

Authorization of medical treatment

Steps to be taken after medical examination otrtreat
No liability incurred for giving authorization

Duty of a Health worker

Duty of members of the family

Duty of child care provider

Duty of members of the community

Functions of child justice courts in cases ofdtgh in need of care



129.

130.

131.

132.

133.

134.

135.

136.

137.

138.

139.

140.

141.

142.

143.

144.

145.

146.

147.

12

Division 3- Guardianship

Appointment of guardian

Appointment of a testamentary guardian

Application for the appointment of guardian by dalor family member
Application for the appointment of a guardian liiey persons other than a
child or a family member

Extension of guardianship beyond a child’s sixtedarthday

Power to revoke, modify or vary a guardianshipeord

Disputes between guardianships

Offences by guardians

Division 4 - Fosterage

Public foster homes

Private foster homes

Management of foster homes

Foster home placement

Responsibilities of a manager of a foster home
Commitment of a child to a foster parent
Application to foster a child

Responsibilities of foster parents

Persons qualified to foster children

Procedure before placement

Religion



148.

149.

150.

151.

152.

153.

154.

155.

156.

157.

158.

159.

160.

161.

162.

163.

164.

165.

166.

167.

13

Cultural background
Undertaking by foster parents
Medical arrangements
Supervising officer

Visits during placement
Marriages

Termination of placement
Surrendering a foster child
lliness

Death of foster child
Records

Application for adoption

Offences

Division 5- Support for Children by Local Authorities

General functions of local government assemblies
Secretary for children affairs

Registration of children with disabilities

Duty to provide accommodation to children in need
Tracing of parents or guardians

Duty to report infringement of a child’s rights

Registration of births and deaths of children



14

168. Registration of children affected by HIV and AIDS

Division 6 - Protection of Children from Undesirable Pradiice

169. Child abduction

170. Child trafficking

171. Harmful cultural practices
172. Forced marriage or betrothal
173. Pledge of a child as security
174. Offences

175. Inquiries and placements

176. Child recovery order

PART X - EXPENSES AND CONTRIBUTIONS
177. Contribution order

178. Funds for public reformatory centres and publiesahomes

PART Xl - GENERAL
179. Duties and powers of a person to whom a child mrodted
180. Duties arising from a probation order
181. General offences
182. Mistake as to age
183. Extension of application of the Act

184. Regulations and rules



185.

186.

187.
188.

189.

child care and protection and for child justice;dafor matters of social

15

Court rules

Repeals and savings

PART Xl - TRANSITIONAL PROVISIONS

Transfer of children

Remittance of a list of children

Proceedings under the repealed Acts

A BILL

entitled

An Act to consolidate the law relating to childreyy making provision for

development of the child and for connected matters

ENACTED by the Parliament of Malawi as follows-

PART | - PRELIMINARY
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Short title 1. This Act may be cited as the Child Care, Ptatacand Justice Act,
and
commencement 2010, and shall come into operation on such dat¢hasMinister shall

appoint by notice in the Gazette.

Interpretation 2. In this Act, unless the context otherwise reggii

“appropriate adult” means an adult relative oy adult who
knows the child or is known to the child or anyqmer appointed

by the court, but shall not include-

€) a police officer, investigator, prosecutor or aygon
working with the police in relation to the case;

(b) victim of the offence;

(c) a witness in the case whether for or against thid;ar

(d) a person who has been convicted in relation tofeence

involving child abuse.

“Board” means the Child Case Review Board establstnder section

67;

“child” means a person below the age of sixtearse
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“child” used in relation to proceedings before atgtermination shall, if
the age is unknown, includes a person who appeabe tbelow sixteen

years of age;

“child justice court” means a subordinate costablished under section

49;

“child panel” means a child panel establishedenrsgction 33;

“court” in relation to proceedings relating to dldhincludes any tribunal;

“diversion” means the referral of cases of chiffenders away from

formal court proceedings with or without conditipns

“diversion option” means a plan or a programmedofersion of a

prescribed order and content and of specifiecatcr;

“foster care” means the placement of a child irostdr home or with a

foster parent;

“foster child” means a child placed in a foster lowr with a foster

parent;
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“foster parent” means a person with whom a chilplazed for foster care

and protection under this Act;

“foster home” means a home approved by the Ministeler section 138

or 139.

“guardian” means a person who has lawful or legitencustody, care or

control of a child in place of a parent;

“parent” includes an adoptive parent, foster pacgrany person acting in

whatever way as parent;

“ parent, guardian, or appropriate adult” usedelatron to a child means a

parent, guardian or appropriate adult of the child,;

“place of detention” means a place of detentiorpewided under this

Act;

“place of safety” means an appropriate place wigerchild in need of
care and protection can be kept temporarily actudes a safety home
or a foster home;

“private reformatory centre ” means a reformatogntre established

under section 75;
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“private safety home” means a safety home estaddisimder section 75;
“medical officer” means any person duly authorisegerform duties of a

medical personnel and includes a health worker;

“probation officer” means a person appointed ahsinder section 15 of
Cap.9:01  the Probation of Offenders Act or any other quedifiperson whom the
Minister may appoint to perform probation duties tfee purposes of this

Act;

“public reformatory centre ” means a reformatogntte established

under section 74;

“public safety home” means a safety home estaldisimeler section 74;

“reformatory centre” means a home or institution mart thereof

established for the purposes of-
€) reception, education and vocational training;

(b)  counselling of children in accordance with this Act

“restorative justice” means the promotion of regbaton, reconstruction

and sense of responsibility in respect of the afdecommitted by a child;
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“safety home” means a place or part thereof forpimgoses of reception,
education, counseling and safety of children betameclusion of trial or

in circumstances requiring placement of a childdare and protection.

“serious offence” in relation to a child means afiyhe offences listed in

the Fourth Schedule ;

“vocational training” means training in some braraf useful industry,

including agriculture.

PART Il - GENERAL PRINCIPLES

(LT3

3. The words “finding of guilty” “conviction” andsentence” shall

not be used in respect of any child in proceeslimga child justice court

or any other court, but in pronouncing the consittagainst the child, the
court shall record that the child is found to bgpansible for the offence
charged and, instead of sentencing the child, thetcshall proceed to

make an order upon such a finding in accordande this Act.

4. Save as provided in section 22, a finding@gponsibility for an

offence against a child shall have no effeathatsoever against the
child for the purposes of any law except in exspnly of the offence
for which the child is found responsible and inpes of such offence, the

finding shall elapse upon the child serving theeard
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General 5. A court, when dealing with a child who is broughgfdre such
consideration
court either as an offender or in need of canerotection , shall-

@) in a proper case, take steps for removing him orftoen
undesirable surroundings and for securing that erop
provision is made for his or her nutrition, edumat and
training;

(b) give primary consideration to the rights dfetchild as
recognized by the Convention on the Rights of thédXet

out inthe First Schedule.

PART Il - CHILDREN SUSPECTED TO HAVE COMMITTED OFFENCE

Division 1- Methods of Bringing a Child Offender Befor€aurt or Other Inquiry

Arrest of 6. In addition to the provisions of theiriinal Procedure and
a child
Evidence Code or of any other written laglating to the arrest of

Cap. 8:01
a child, a police officer or any person arregtine child or the person

who appears to be a child shall-

€) have due regard to the observance of theiplnof the
best interests of the child as well as the geneedfare of

the child; and
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(b) make the arrest in accordance with the guidelimesoat

under this Division
Guidelines 7. A police officer or any person effecting theeat of a child shall
on arrest of
children ensure that-

(a) the child has been informed of his rightsetation to
the arrest or detention and the reasons foattest in a
manner appropriate to the age and understandintpeof
child;

(b) there is no harassment or physical abuse of thé;chi

(c) the child is provided with medical attentiowhere
necessary;

(d) there is no use of handcufisccept if the child
is handcuffed to the arresting police officer oe ftrerson
effecting the arrest;

(e) the child is not mixed with adults;

(f)

the child is provided with nutritious food;
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(9) child is accompanied by a parent, guardian or
appropriate adult as far as it is practicabledsadi,

(h) a parent, guardian or appropriate ltada informed
immediately after the arrest if such parent, guardor
appropriate adult was not present at the time eftinest;

0] in serious offences, the child is provided thwiegal
representation;

()] the child has been provided with counsellingvems
where possible.

Summons 8. Where summons have been used for the purpdskesnging a

child before a court, the summons shall —

(@)

(b)

(©)

be issued by a court of competent jurisdiction;

be served on the child, or parent, guardiather

next of kin of the child; and

be served on a day and time that ensures duedesagon

of the best interests# the child.
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9. Where an arrest of a childis mdge a private person, that
person shall present the child to a policBcef or to the nearest police

station or court as soon as it is practicabléo so, but no later than

twenty-four hours after the arrest.

10. (1) Where a childis arrested or mwamed, the officer-in-
charge of the police station shall as sagntis practicable, refer

the child to a probation officer.

(2) Where a police officer has reason tliebe that a
child suspected of having committed an offenceakw the age of ten
years, he or she shall not arrest the child, batl sefer such child to a

probation officer for the estimation of age.

3) Where a child has been referred to aadiob officer
under subsection (1), the probation officer shalless the child for the

purposes of-

(a) establishing the possibility of diverting thesse;

(b) determining whether the child is in need ofcand

protection;
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(c) age estimation, if the age is not known;

(d) formulating recommendations regarding—

0] release of the child with or without bail;

(i) release into the care of a parent, guardian or an

appropriate adult; or

(iif)  detention pending a preliminary inquiry.

(4) The probation officer shall submit the assesgmeport

containing the recommendations in respect of thiel ¢b the prosecutor

handling the matter.

(5) The prosecutor may, upon consideratioin the

recommendations-

€) release the child with or without bail,

(b) release the child into the care of a parenérdjan or an

appropriate adult; or
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(c) detain the child.

(6) Where the charges have not been withdrawmtheecutor

shall make arrangements for a preliminary inquiry.

(7) Where the probation officer estimates thatdage of the child is
below ten years, he or she shall recommend thathtieé be released for

want of criminal responsibility.

(8) Where it is not possible to refer the childagprobation
officer or where the reference may cause unnecesdatays, the

prosecutor handling the matter may-

(@) take the child to a safety home and arrange for a

preliminary inquiry within forty-eight hours;

(b) release the child in accordance with section 15.

Police 11. (1) A police officer of the rank sib-inspector and above
powers to
caution and may caution a child offender against the repetitibritee crime and
release

release the child with or without conditions if-
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€) the offence alleged to have been committedis serious
offence;

(b) there is enough evidence to warrant prosegduitiothe
case; and

(c) the child voluntarily admits responsibility fire offence.

(2) A police officer imposing a condition under ghsection
shall take into account the best interests of thiéd and the condition

shall not be penal in nature.

(3) The caution and release of a child shall beniadtered
in the presence of a parent or guardian, or anogpite adult or a
probation officer, unless the police officer cormsglit to be in the best

interests of the child to dispense with this reguonent.

(4) A police officer shall, when cautioning and ea$ing a

child, take into account —

(a) the circumstances in which the offence was citad)

(b) the views of the victim or complainant;
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(c) personal conditions of the arrested child|udimg age,
physical or mentainfirmity, general character and family

circumstances; and

(d) the views of the parent, guardian or appropréaatult of the

child.

(5) The Chief Justice may, unless satisfigdht the rules
Cap.8:01  Made under section 32 of the Criminal Procedure Evidence Code are
sufficient for the purposes of this Act, make rubeescribing guidelines for

the police on the exercise of powers referred thim section.

Division 2 - Detention Before a Finding Against a Child

Restriction 12. (1) No child shall be detained before a figdagainst him
on detention

before a unless the Director of Public Prosecutionyiiting or upon hearing,
finding
against a child satisfies the inquiry magistrate or court that-

€)) the prosecutor wishes to charge the chilth vda serious
offence in respect of which there is fisid@nt

evidence to prosecute;
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(b) it is necessary in the interest of such chitdremove him

from undesirable circumstance; or

(c) the prosecutor has reason to believe thatdlease of such

child would defeat the ends of justice.

(2) Where a child is detained pending a preliminiaguiry,
the child shall as soon as it is reasonably passihit not later than forty-
eight hours after the arrest, or if the period arfty-eight hours expires
outside ordinary court hours or on a day whichasancourt day, the first
court day after such expiry, be brought before raquiry magistrate for
purposes of conductingmeliminary inquiry, failing which the child shall,

subject to section 15, be released.

13. (2) Where a decision has been made to detiidabefore a
finding against the child , the child shall, sdijto subsection (1), be

detained in a safety home.

(2) Where a decision has been made to detain a chil
accordance with subsection (1) and the officehiarge of a police station

responsible for the child or the prosecutor ishef dpinion that —

€) it is impracticable to do so;
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(b) the child is of unruly or depraved charathet he or she

cannot be safely so detained;

(c) by reason of the state of health or mental bysjtal
condition of the child, it is not advisable so tetan the

child; or

(d) the detention is not otherwise in the bestraggts of the
child,
the officer in charge or prosecutor shall immedjaspply to theinquiry
magistrate, child justice court or any other cdbet made the order for

any necessary alternative order.

3) When making the alternative order undebseation (2),
the inquiry magistrate or the court shall consitierfollowing options-

€) parenting order;

(b) hospital order;

(c) home confinement order;

(d) reformatory centre order.

(4)  An order made under this section may be varieeéwoked

by any court and if so revoked the provisions & Hection shall apply.
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14. No child, while in detention in a safety hoarereformatory centre
or while being conveyed to or from any court driler awaiting before or

after attending a criminal court, shall be pernditte associate with an
adult (not being a relative) who is charged withofience other than the

offence with which the child is jointly charged twithe adult.

15. (1) Where a child or a person whoeapp to be a child is

apprehended witler without a warrant and cannot be brought forthwit
before an inquiry magistrate, the officer-in-chagjehe police station to

which such person is brought shall, unless-

@ the charge is one of homicide or any offepgeishable

with imprisonment for a term exceeding seven years

(b) it is necessary in the interest of such petsoremove the

person from undesirable circumstances; or

(c) the officer has reason to believe that theassdeof the

person shall defeat the ends of justice,
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release the person on a recognizance baitgreel into by the person
or by his parent, guardian or appropriate adult hvat without
sureties to secure the attendance of the person tno hearing of the

charge.

(2) Where a child or a person who appears to béild s
released on bail under subsection (1), no mongtagments shall be

attached or ordered as a condition for grantingotiie

3) The provisions of the Bail (Guidelines) Act Bhan so far

as they are consistent with the provisions of #as apply when granting

bail under this section

Division 3 - Preliminary Inquiry

16. (1) A preliminary inquiry shall be held iespect o& child
suspected to be responsible for an offence piptda unless the child

has been released on caution or the chargedesswithdrawn.

(2) A magistrate of the second grade or above magige
over a preliminary inquiry and while so presidinigay be called an

“inquiry magistrate” for the purposes of this Act.

3) A child’s appearance before a preliminary imgwihall be
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regarded as his or her first court appearancenptirposes of this Act.

4) The objectives of a preliminary inquiry are-to

€) ascertain whether a probation officer has madsocial
inquiry of the child and, if not, whether compefjineasons

exist for not making such an inquiry;

(b) establish whether the matter can be dideoefore plea;
(c) identify a suitable diversion option if the neatis to be

diverted;

(d) ensure that all available information relevao the child,
his or her circumstances and the offence isidersd in
order to make a decision on diversion and placerottite

child;

(e) establish whether the matter should be rnedeto the
child justice court to be dealt with in accordamei¢h the

provisions of this Act;
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® provide an opportunity for the prosecutop tassess
whether there are sufficient grounds for the matter

proceed to trial;

(9) encourage participation of the child and hiher parent,
guardian, or appropriate adult in decisions corogrithe

child,;

(h) to ensure that views of persons concernetlpagsent are

considered before a decision is taken;

0] determine release or placement of thehild in
accordance with the provisions of this Act pending
conclusion of the preliminary inquiry or appearaotghe

child in a court; and

() take such other measures as maynegessary for

the final disposition of the case.

(5) A preliminary inquiry shall be held in cama at any

suitable place that the inquiry magistrate shadinddit.

(6) The inquiry magistrate shall conduct the pextings in



35

an informal manner.

Persons 17. (1) Subject to subsection (2), person® whall attend a
who shall

attend a a preliminary inquiry are —

preliminary

inquiry

€)) the inquiry magistrate;

(b) the prosecutor;

(c) the child;

(d) the parent or guardian of the child, if avaidgb

(e) the probation officer;

® any other person served with a subpoena orestiqd by
the inquiry magistrate to attend the preliminanguiry;
and

(9) an appropriate adult in the absence of a pareguardian.

(2) In exceptional circumstances as determinedhbyitiquiry
magistrate, a preliminary inquiry may proceed ia #iosence of any of the

persons referred to in subsection (1) (d), (e) &nd

(3) Where a preliminary inquiry proceeds in theeamze of a
probation officer, the officer's social report muisé available at the
preliminary inquiry unless assessment has beenensga with in

accordance with section 20 (3).
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(4) An inquiry magistrate may, if he considersatlde in the
best interests of the child, exclude the persofesresl to in subsection (1)

(d) from attending a preliminary inquiry.

Persons 18. Persons who may attend a preliminary inquiey-ar
who may
attend a
preliminary €) the legal representative of the child if dmes been
inquiry
appointed;

(b) the arresting police officer, the investigatipglice officer

or any other police officer;

(c) an appropriate adult whether a parent is ptesremot; and

(d) any other persons permitted to attend the rmpmeéry

inquiry by the inquiry magistrate.

Procedure 19. (1) At the start of the preliminary inquirpetinquiry
relating to

holdingofa  magistrate shall —

preliminary

Inquiry

€) explain the purposes of the preliminary ingand the

role of each person present in an official capacity

(b) inform the child the nature of the allegatipns
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(c) inform the child of his or her rights in manner

appropriate to the age and understanding of tHd;cdmd

(d) explain to the child the immediate procesurto be

followed in accordance with the provisions of tArd.

(2) At the start of the preliminary inquiry, theogecutor shall
ensure that the inquiry magistrate has the probatificer’s social inquiry
report and a completed agstimation form with all relevardocuments

attached.

3) Where a child does not admit responsibility thee alleged
offence, no further questions regarding the offestzal be put to the child
and the inquiry magistrate shall set the matterrdéw plea and trial in a

child justice court and the preliminary inquiry 8hee closed.

4) A record shall be kept of the proceedings efgiheliminary

inquiry.

(5) No decision taken at a preliminary inquiry $hmd subject
to appeal, save for a decision by the inquiry ntegfis to detain a child in

a safety home.
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duties of
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(1)

(b)

(©)

(d)

()

(f)
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The inquiry magistrate may —

@ cause a subpoena to be served on any persosewh

is necessary for the conclusion of the preliminaguiry;

request or permit the attendance of any otperson

who may be able to contribute to the proceedings;

request any further documentation or informationchis

relevant or necessary to the proceedings;

make a determination of age in accordance withicsedtl;

after consideration of the information containi& the
social report, elicit any information from the pams
attending the inquiry to supplement or clarify the

information in the social report;

take necessary steps to establish thé tait any
statement or the correctness of any submissionigedv
that such steps shall not unduly influence the dchd

accept responsibility of the alleged offence; and
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(9) perform any other duties necessary for thel filigposition

of the case.

(2) The inquiry magistrate may, where the conduct o

the proceedings of the preliminary inquiry or argpect is in
dispute, rule on the conduct of the proceedingsaimanner

consistent with the provisions of this Act.

3) If it is ascertained that a social inquiry had yet
been conducted, the inquiry magistrate may adjotine
preliminary inquiry in accordance with section (24 (f) pending
such social inquiry or may dispense with the soiciquiry if it is

in the best interests of the child to do so.

(4) The inquiry magistrate shall ensure that thesqes
present at the inquiry know of the recommendatiamsthe

probation officers social inquiry report.

(5) Where the probation officer is present at
preliminary inquiry, the inquiry magistrate may vegt the

probation officer to explain, elaborate upon or tifys any
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recommendation or statement made in the sociainngeport, or

provide additional information.

(6) The inquiry magistrate shall permit any person
present to challenge the correctness of any statemade in the

social report of the probation officer.

(7 The inquiry magistrate shall ensure that thesqes
present at the preliminary inquiry are informed di¥ersion
options available in the District or area.

(8) The inquiry magistrate shall consider reports

regarding arrest and detention of the child.

21. The inquiry magistrate may make arder regarding the
release or detention of the child pendifhgther appearance of the

child at a preliminary inquiry or court where-

(@)  the preliminary inquiry is adjourned;

(b) the matter is to be set down for plea and imia child

justice court or in any other caur

22. (1) Where a child has admitted resjility for the
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offence, information regarding a previous diversion finding of a
previous responsibility may be furnished at thdiprieary inquiry by any
person forthe purpose only of assisting the inquiry magistrateeach a
proper decision regarding diversion.

(2) No self-incriminating information furnished ata
preliminary inquiry by the child shall be admisgibih any subsequent

court proceedings.

Separation 23. Q) Subject to section 17 (1) (f), if a chidrespect of whom
and joinderof

proceedings  a preliminary inquiry is held, is co-accusathvan adult, the adult shall
of apreliminary

inquiry be excluded from the preliminary inquiry

(2) If a child in respect of whom the holding opeeliminary
inquiry is contemplated is a co-accused with onenore other children, a

joint preliminary inquiry may be held

3) Where a joint preliminary inquiry is held, difent

decisions may be made in respect of each accusldd ch

Adjourning 24. (1) The inquiry magistrate may on his ownigmobr upon
a preliminary
inquiry request, adjourn the proceedings of a prelingimaquiry for a period of

not exceeding seven days for the purposes of —

€) securing the attendance of a person necessaryhé

conclusion of the inquiry



(b)

(©)

(d)

(€)

(f)

(9)

(h)

(i)
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obtaining information necessary for the conicnsof the
inquiry;
establishing the attitude of the victim to elision or a

diversion option;

planning a diversion option;

finding alternatives to pre-trial residentiatention;

conducting of a social inquiry of the child here no social

inquiry has previously been undertaken and itoisnd

that such inquiry should not be dispensed with;

conducting a further social inquiry of the chivhere the

inquiry magistrate is satisfied that there are pxoeal

circumstances warranting the inquiry;

holding an identification parade; and

any other reason considered to be necessatliebinquiry

magistrate.
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(2) Where the preliminary inquiry is adjourned fdohe
purposes of holding an identification parade, thguiry magistrate shall
inform the child of the need to have a parent, argjan, an appropriate

adult or legal representation during such procegdin

3) If the matter upon which the adjournment waantgd has
not been concluded upon the expiry of the periods@fen days the

preliminary inquiry shall be re- convened and setf7 shall apply.

Failure to 25. A child or his parent, guardian or an appeip adult who fails
comply with
conditions to comply with the conditions of the eate of the child pursuant

pursuant to

adjournment  to an adjournment of a preliminary inquighall be liable to arrest
of a preliminary

inquiry upon a warrant issued by the court for such petsde brought before the

court to show cause for failure to comply and toairt shall make a

necessary order.

Failure to 26. Where a child or his parent, guardiam, appropriate adult
appear at a
preliminary has been notified to appear at a preliminaaguiry by a police officer
inquiry

or by a probation officer and such child, pargnardian or appropriate

adult fails to attend, such person shall be colegeb attend as if he had

been summoned by the inquiry magistrate.

Decisions 27. (1) After consideration of —

regarding

diversion, @ the social inquiry report, unless the repo# ha
withdrawal,

of prosecution been dispensed with;
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charges or
transfer to a

child justice court (b) the views of the persons at the preliminaguiry;

(c) any further information provided by any pergoasent at

the preliminary inquiry;

(d) any further information requested or elicited;

(e) the willingness of the child to admit respoiigipfor the
offence,
the inquiry magistrate shall ascertain from thespoutor whether the

matter can be diverted.

(2) Where the prosecutor decides that the matteuldhbe
diverted, he or she shall withdraw the charge @rgbs against the child

with or without conditions.

3) Where the prosecutor decides that the mattediverted,

the inquiry magistrate shall-

€) make an order regarding-

0] an appropriate diversion option or options as

set out in the Fifth Schedule; and
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(i) implementation of the diversion option or
options; or

(b) refer the matter to a child panel.

4) In addition to the diversion options setit in the
Third Schedule, the inquiry magistrate may, aftensultation with the
persons present at the preliminary inquiry, developndividual diversion
option that meets thpurposes and standards applicable to diversion set

out under Division 4and the implementatiathereof.

(5) Where the inquiry magistrate has reason tebelthat the
child is in need of care and protection, he or siey order that the
preliminary inquiry be closed and the matter beltdedh in accordance

with the provisions on care and protection under Att.

(6) Where the prosecutor decides to proceed wite th
prosecution of the child, he shall inform the ingumagistrate and the
preliminary inquiry shall be closed and the matkall be set down for
plea and trial in a child justice court, or any estltourt of competent
jurisdiction within fourteen days after conclusiai the preliminary

inquiry.
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(7 The prosecutor may withdraw the charge at ang tluring

the preliminary inquiry.

28. (1) Where the matter has been referred to @ndtthe child
has no legal representation, the inquiry stagfie shall explain to the

child , parent, guardian or an appropriate adhdtgrovisions on legal

representation under this Act.

(2) Where the child, or any of the p&as referred to
in subsection (1) indicates an intention to applylégal representation at
State expense in accordance with section 44, tparinmagistrate shall
assist the child, as far as is reasonably poswteake an application for

legal aid at State expense.

3) Where the child is in a safety home, the inganagistrate

shall-

€)) inform the child, his parent, guardiar appropriate
adult to attend such proceedings at the time aadepas

advised by the court or prosecutor; and

(b) direct the person in charge of the safegme to bring

the child to court at the specified time and plawenay —
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0] direct the release of the child on balil ;
(i) make any other order in accordance with the
provisions of this Act.
4) Where the child is not in detention, the inguinagistrate
shall warn the child, his parent, guardian or #ppropriate adult to

appear in court at a specified place and time aagt m

€) alter or extend any conditions imposed befeorduing the

preliminary inquiry ;

(b) where necessary, order that the child be dedain

(5) Where the matter has been set down for pleat@aicdthe

prosecutor shall inform the child, parent, guardirappropriate adult of

the place and time.

(6) The inquiry magistrate who presides over aimiaary

inquiry, shall not preside over any subsequent émaanating from that

inquiry.

Division 2 - Diversion

Diversionto  29. A child suspected of being responsible fom offence shall be
occur in

certain considered for diversion if-
circumstances
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(@  such child admits responsibility for the allegeteate

without undue influence;

(b)  the child understands his right to remain silent;

(c) there is sufficient evidence to prosecute th&lc

(d) the diversion process and options have beefaiega to
the child, his parent, guardian appropriate adult and
such child or his parent, guardian or appropriatelta if
such person is available, consents to the divensioness;

and

(e) the offence is not one of the offences speatifiethe

Second Schedule.

Diversion 30. (1) For the purposes of this Divisicategories and the range
options
of diversion options are set out in the Third &tie.

(2) In selecting a specific diversion option fopaticular child

at a preliminary inquiry or in a court, considenatshall be given to-



(@)

(b)

(©)

(d)

(€)

(f)

(9)

(h)

3)
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the selection of a diversion optidrom an
appropriate category in accordance with the Third

Schedule;

the cultural, religious and linguistic backgnoluof the

child,;

the educational level, cognitive ability, dormesnd

environmental circumstances of the child;

the proportionality to the offence of the optio

recommended or selected;

the interest of society;

the child’s age and developmental needs;

whether the child is a repeat offender; and

any other peculiar circumstances relating edhild;

The Minister may, on the recommendation ofBloard,



Minimum
standards
applicable
to diversion

50

prescribe additional suitable diversion options sistent with the

provisions of this Division

3. (1)

No child shall be excluded from a divemsoption on

account of inability to pay a fee or charge regp for such programme.

(@)

A child shall not be required to perform comntyservice

or any other service other than service done indspwocational technical

schools or other training institutions, as an elehod diversion.

3)

(@)

(b)

(©)

(d)

Diversion options shall —
promote the dignity and well-being of the chilhd the
development of his or her sense of self-worth dritityato

contribute to society;

not be exploitative, harmful or hazardous te thhysical,

mental, spiritual and social development of thédghi

be appropriate to the age and maturity of thillcand

not interfere with the education of the child.
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4) Diversion options shall, where reasonaldggible-

@ impart useful skills;

(b) include restorative justice element which aitos heal

relationships, including the relationship with thetim;

(c) include an element which seeks to ensure tmatchild
understands the impact of his behaviour on others,
including the victims of the offence, and may irsu

compensation or restoration; and

(d) be provided in a location reasonably accessitae child,
and a child who cannot afford transport in ordeattend a
selected diversion programme should, as far as is
reasonably possible, be provided with the meangotso
by an authority or person identified at a prelinmnaquiry

or identified by a child panel.

Registration ~ 32. (2) Every institution that providesr f diversion options in
of diversion
programmes a predetermined and regular basis shall betexgid with the Minister.
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(2) For the purposes of subsection (1), every soshtution
shall specify the particulars of the diversion optiprovided at the
institution and any variations of the option or additional option shall

be notified to the Minister for registration

Establishment 33. (1) There shall be a child panel within thesgiction of each
of
child panels  second grade magistrate court which slealldsponsible for -.

€) devising diversion option or diversion optioasd

(b) implementing the diversion option or the divensoptions,

for child offenders in that area.

(2) A child panel shall be composed of ersons
nominated by the probation officer from amongstivithhals in the

community representing the following-

(@) the faith community;
(b) the local government;
(c) chiefs;

(d) teachers; and

(e) health workers.
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3) If an area is served by a chief, thebption officer

shall consult the chief before nominating merslwé the child panel.

4) Members of a child panel shall perform the tiores on
voluntary basis and shall hold the position foreaiqu of three years

subject to re-nomination.

(5) A person nominated to fill a vacancy on a clpiéhel shall
serve for the remainder of the term and shall kgibé for re-
nomination.

(6) The probation officer shall act as secretaryimdy the

proceedings of a child panel.

(7) A child panel may co-opt any reputable persoadsist in

the proceedings.

4. (1) Subject to this section, a child pamall regulate its

own procedure and shall make diversionary plansdeems fit.

(2) Where a child has been referred to a child haae
probation officer shall be notified in writing ofieh referral by the inquiry

magistrate or court responsible for the referrahefchild.
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3) Upon receipt of the notice, the probation afior a person
designated by him shall convene a child panel witburteen days after

such receipt by-

€) setting the time and place of the panel; and

(b) notifying all members of the child panel.

4) Failure to notify any person under sdion (3) shall
not affect the validity of the proceedingk the child panel unless the

failure is likely to materially affect the outcornéthe proceedings.

(5) Where proceedings of a child panel fail to tgkace, the
probation officer shall arrange for an alternatilage and shall notify all

members of the child panel.

(6) The plan made by the child panel may include-

€)) the application of any diversion option congminin the

Fifth Schedule ; and

(b) any other resolution appropriate to the chiid, family and
to the local circumstances which is consistent vihik

principles contained in this Act.
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(7 A plan made by a child panel shall-

@ specify the objectives of the plan and the qeenvithin

which they are to be delivered;

(b) contain details of the services and assistembe provided

for the child and for a parent or a guardian;

(c) specify the persons or organizations to be idem/ with

such services and assistance;

(d) state the responsibilities of the child andtlé child’s

parent or guardian; and

(e) include such other matters relating to edunatio
employment, recreation and welfare of the childnay be

relevant.

(8) The probation officer shall record, with reasoany plan

formulated at a child panel and shall furnish aycofsuch record to-

€)) the child, parent, guardian or appropriate adattd
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(b) any person entrusted to monitor the implementaiothe

selected diversion option.

(9) A probation officer shall, within seven daysbmit a
record of the child panel proceedings to the inguhagistrate or the

court which referred the child to the panel.

(10) If no agreement on the plan is reached, tloegedings
shall be closed and the probation officer shalthimi forty-eight hours,
refer the matter back to the inquiry magistratette court for further

consideration.

(11) The proceedings of a child panel shall be idemtial and
statements made by any person shall not be usezlidesnce in any

subsequent proceedings before any court.

35. Q) Where a victim-offender mediation r@storative
justice process has been selected as ssiiepption, a probation
officer shall convene the mediation and shegjulate its procedure as

he deems fit.

(2) If the process fails whether for the reasort tha victim

has not accepted the mediation or for any othesorgathe probation
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officer shall refer the matter back to theeliminary inquiry, the court or

the child panel as the case may be, for an aligediversion option.

36. Q) If a child who has been referreddigersion fails to
comply with any order relating to thdiversion, the inquiry

magistrate may, upon being notified in imgt of the failure by
the person entrusted to monitor the child gr abprobation officer,
issue a warrant of arrest or a written notinerespect of the child

to appear before the inquiry magistrate orciart.

(2) When a child appears before an inquiry magdistoa court
pursuant to a warrant of arrest or a written notcappear issued under
subsection (1), the inquiry magistrate or courtlishguire as to the

reasons for the child’s failure to comply with tigersion order.

3) The inquiry magistrate may, after consideratioin the

views of any person present at the inquiry —

€) apply the same option with altered conditions;

(b) apply any other diversion option as describedhe Fifth

Schedule;



Monitoring
programmes
of diversion

Keeping
of records

Application
of this Part

58

(c) make an appropriate order which shall assestthld or his
or her parents, guardian or appropriate adult topty with

the diversion option initially applied; and

(d) recommend to the prosecutor that the mattetaken to

trial, in which case the matter shall be set doam jlea.

4) The execution of a warrant of arrest urtles section
may be suspended by the inquiry magistrate or thet@and the police
officer required to execute the warrant may, ingtebarresting a child,

invite him with a written notice to appear beformlor an assessment.

37. Upon the selection of a diversion option is@dance with

this section, an inquiry magistrate, a couot a child panel shall
identify a probation officer or any suitable persto monitor the

implementation of the selected diversion option.

38. The Board shall keep and maintainregister of children

diverted from prosecution.

PART IV - DETERMINATION OF AGE OF A CHILD

39. The provisions of this Part Isleoply to the determination
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of agefor the purposes of criminal responsibility undsection 14 of the

Penal Code and for the purposes of this Act.

40- (1) For the purposes of determining the ageaothild, a
probation officer shall obtain any relevant infotioa as regards the age

of the child concerned and complete an age estimédrm.

(2) If the age of a child brought before a prohatafficer is
not known, the probation officer shall make estimation of the age

of that child.

3) In making an estimation of the age of a chilk t
information available shall be considered in thélofeing order of

cogency

(@  a birth certificate;

(b) a previous determination of age under this Act;

(c) statements from a parent, guardian, or persorylikehave

direct knowledge of the age of the person;

(d) a baptismal certificate or other religious melsy) school

registration forms, school reports, under five iclioards
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and other information or document of a similar natif

relevant to establishing a probable age;

(e) an estimation of age by a medical practitioaaed

® a statement by the person who is claimingeaalchild.

4) The form referred to in subsecti@hghall be available
at the child’s appearance at a preliminary inqdoy purposes of age

determination by the inquiry magistrate in accaawith section 41.

41. (2) An inquiry magistrate shall, on all the iéaale information
and with due regard to the provisioh section 40 (3), make

a determination, which shall be recorded as tjeecd the person.

(2) For the purposes of age determination, an mmqui
magistrate may require any documentation, inforomatdor statements
relevant to age determination from any person, badinstitution to be

furnished.

3) If an inquiry magistrate determines that a pensas, at the
time of the alleged commission of the offence withich the person is
being charged, over the agesbfteen years, he shall close tpeeliminary
inquiry and direct that the matter be transferedriother court other than

a child justice court.
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4) The age determined by the inquiry magistratdeuarthis
section shall be considered as the age of the peustess contrary
information is placed before the inquiry magistrateourt.

42. (1) Where a person appearing in a crihdoart other than
a child justice court alleges, at any stage bef@entence, that he
was, at the time of the alleged commissiontred offence with which
he is being charged, below the age of sixtgears, orwhere it appears
to the court that the person may be below gee af sixteen years, the

person shall be referred, in the presdribegannerto a probation
officer for estimation of age under sectid® which age estimation

shall be submitted to the presiding offickthe court.

(2) A presiding officer referred to in sebson (1) shall
make a determination of age on the same basis @&sqaimy magistrate

under section 41.

3) If the age of the person referred to in sutisec(l) is
found to be below the age sixteen years and the trial has not yet
commenced, the presiding officer shall trangfe¥ matter to child

justice court.

4) If the age of the person referred to in subsec{l) is

found to be below the age of sixteen years andrilehascommenced,
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the proceedings shall continue to be conductedréefoe presiding
officer, but the remainder of the proceedings shml conducted in

accordance with the provisions of this Act.

(5) The presiding officer concluding a trial in acdance with
subsection (4) may, after a finding of respondipilrefer the matter to a
child justice court for an order, if to do so istlme best interests of the
child.

(6) Where proceedings have started in accordande the
provisions of this Act in respect of a person whalleged to have been
below the age of sixteen years at the time of Heg@d commission of the
offence with which such person is being charged] awidence is
produced proving that such person was sixteen yafaege or older at

such time, the inquiry magistrate or court shall-

€)) if such person is appearing at a preliminary inguatose
the inquiry and refer the matter to the prosecutor
arrangements to be made for that person to be &sedn

adult;

(b) if a trial has not yet commenced, refer theterato the
prosecutor for arrangements te made for that person to

be tried as an adult;
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(c) if a trial has commenced, adjourn theéalt and
proceed in an open court or transfer the mattearto
appropriate court;

(d) if the trial has commenced and the offence tleevise
triable by jury, terminate the trial and re-commetize trial

as an adult

(e) if the person has been convicted, transfemiaéer to an
appropriate court for that person to be sentencedra

adult.

PART V - LEGAL REPRESENTATION

Accessbya 43. (1) A child has the right to legal representation.
child tolegal
representation

(2) A child, parent, guardian or appropriate adudty appoint

a legal representative of their choice to providgal representation to the

child.

3) A person providing legal representation fohddcshall be
a person who is entitled to practice as allggactitioner or any other

person lawfully allowed to provide legal represéntaunder written law.
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(4) Where a legal representative for a child iscapied in
accordance with subsection (2), liability fgrayment of fees for the
legal representation rests on the parents, gugrdighe appropriate adult
or where the interests of justice so require, @State.

(5) A child, parent, guardian, or appropriate atial$ the right
to give instructions to a legal representative hie tanguage of their

choice, and, where necessary, with the assistarene interpreter.

Child to be 44, Q) Where a child is subject to proceedingseu this Act and
provided

with legal no legal representative has been appointed, tegeésentation shall, upon
representation

at State conclusion of a preliminary inquiry, be provided State expense in
expense

Cap. 4:01 accordance with the Legal Aid Act if-

€) the child is remanded in detention pendindea pnd trial

in court;

(b) it is likely that an order involving a resideitrequirement

may be imposed,;

(c) in the opinion of the inquiry magistrate, itiis the best
interest of the child,
and the child , parent, guardian or the approprakalt cannot afford to

engage a legal representative.
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(2) Where a child is subjected to care and praiacti
proceedings under this Act, and no legal repretigatahas been
appointed, legal representation shall be providedState expense in
accordance with the Legal Aid Act if in the opiniohthe court, it is in the
best interests of the child, and the child, pargogrdian or appropriate

adult cannot afford to engage the services of al legpresentative.

3) Where a child is charged with an offenmontemplated
in subsection (1) (b), a plea may not be takenl ankegal representative

has been appointed.

4) If the parent or guardian of a child whe granted
legal representation at State expense under thigsAneligible for legal
representation at State expense due to the fattthiaincome of the
parent or guardian exceeds the means test appli¢kebLegal Aid Act,
the legal aid office may recover from the parengoeardian the whole or

part of the costsf the legal representation afforded to the child.

45, (1) A legal representative representing &dhall-

€) explain the rights and responsilastiof the child in



66

relation to any proceedings under this Actainmanner
appropriate to the age and intellectual dgualent of

the child;

(b) allow the child, if capable of doing so, to githe legal
representative independent instructions concerning

case;

(c) in matters of criminal proceedings, promote edson
where appropriate, whilst ensuring that the chgdnpt

unduly influenced to admit responsibility of thenoe;

(d)  ensure that all trials are concluded speedily.

Mode of 46. (2) Where a child requires legal representadioBtate expense,
seeking legal

representation the inquiry magistrate or the court , shall imméely request the legal

at State

expense aid office to appoint a legal representative fmesent the child.

(2) Where a child is remanded in detentidre kegal
representative shall, before the next court dadasult with the child at

the place where the child is being detained.
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47. (1) A child in need of legal represeiotatin accordance
with the provisions of section 44 shall neaive the right to legal

representation.

(2) Where a child referred to in section 44 dexdi to give
instructions to the legal representative, the piohaofficer shall bring
this factor to the attention of the inquiry magasér or the court, and the
inquiry magistrate or the court, shall question thédd to ascertain the
reasons for so declining and the inquiry magistratr the court shall

note the reasons on the record of the proceedings.

3) If, after questioning the child under subs®tt(2), the
inquiry magistrate or the court is of the opinidmatt the reason for
declining relates to the legal representative, ¢bart or the inquiry
magistrate may request the legal aid office to agpanother legal

representative.

48. (1) If after questioning the child undasbsection (2) of

section 47 the child continues to decline the legal representatibe
inquiry magistrate or the court may request thgall@id office to assist

the child at State expense.

(2) A person legally assisting the child shall —
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€) attend all hearings pertaining to the case;

(b) address the court on the merits of the case;
(c) give notice of intention to appeal againstradiing of the

court or against an order following such findingda

(d) have access to the affidavits, statements amd ather

materials of evidence relating to the case

3) A person assisting a child in accordance with section
may —

(a) cross-examine any witness; and

(b) raise objections to the introduction of evidenc

PART VI - CHILD JUSTICE COURT: ESTABLISHMENT, JURISDIADN,
COMPOSITION, PROCEDURE AND POWERS

Establishment 49. There shall be established child justice cowtsch shall be
of child justice

courts subordinate to the High Court and shall exergigsdiction conferred on

them by this Act or any other written law.

Composition  50. (2) A child justice court shall be epided over by a
of child

justicecourt ~ professional magistrate or a magistrate @ffitist grade.
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(2) The Chief Justice, having been satisfied as the
competence of the presiding officer, may desigmateurt of magistrates
of any grade to be a child justice court atwll publish a notice of the

designation in th&azette.

(3) A presiding magistrate shall, before commencemédnt o
proceedings in a child justice court, ensure thair@bation officer of
sufficient competence relevant to the requirementthis Act is present

throughout the proceedings.

Jurisdiction 51. (1) Subject to subsection (2), a child justoart shall have
of a child

justice court  jurisdiction over children matters.

(2) Where a matter involving a child is otherwisgbé to be
heard by the High Court, it shall be heard by thghHCourt, but the High
Court shall comply with the requirements of thist At respect of the

child.

Parent or 52. (1) Where a child is brought before a childtize court, as
guardian may

be allowed an accused person or for care and protegbroceedings, his parent
to attend

court or guardian may in any casand, if such parent or guardian can be
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found and resides within a reasonable distasicall be required to
attend all stages of the proceedings, unless théd chustice court

is satisfied that —

@ it is unreasonable or unnecessary to regthe

attendance of such parent or guardian; or

(b) it is in the best interests of the child thet parent or

guardian should not attend the proceedings.

(2) Where it is unreasonable or unnecessary toinedhe
attendance of a parent or guardian or where tlemddnce of a parent or
guardian will be prejudicial to the fair disposdltbhe case, taking into
account all preliminary findings of the case, tlourt shall appoint an
appropriate adult for purposes of subsection (13ttend the proceedings

in place of the parent or guardian.

53. (1) Where a child and an adult goéntly charged of an
offence, the child shall be tried separatedyn the adult, unless there

are compelling reasons for joinder of the trials

(2) An application for such joinder shall be diexttto the
court after notice to the child, parent, guardiathe appropriate adult and

the legal representative of the child if available.
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3) If the court grants an application for joindsr trials, the

matter shall be transferred to the court, in whiehadult is to appear.

4) The court to which the matter has been trarsfieshall
afford the child concerned all the benefits corddmuipon a child by this

Act .

54. (1) A child shall not be tried by jury excephere the child is

jointly charged with an adult.

(2) The court may, on application or on its own imot order
trial by jury if it considers that trial by jurysinecessary taking into
account the circumstances and facts of the cask,shall institute all

measures necessary to protect the best interests ohild.

3) Where a child is charged with an offence whish
otherwise triable by jury and that he shall bedtrigithout a jury in
accordance with subsection (1), the child shalltrel in camera by a

High Court Judge sitting without a jury.

55. (1) A child justice court shall sit as oftenia necessary for
the purpose of exercising any jurisdiction corddrron it by or under

this Act or under any other written law.
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(2) A child justice court shall, save as otherwpgevided in
this section, sit either in a different building mom from that in which
sittings of courts other than child justice couate held, or on different

days from those which sittings of such other coarésheld.

3) Where a child justice court sits in the san@mpand on

the same day as other courts, child cases shallpecedence.

(4) No person shall be present at any sitting cild justice

court, except —

€)) members and officers of the court;

(b) parties to the case before the court and tegal

representatives and witnesses;

(c) probation officers, teachers and communitgésa that are

directly concerned in the matter;

(d) properly accredited reporters of newspapers atiter
media agencies as authorized by the court with ithrourt

conditions; and
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(e) such other persons as the court may speciatlyoaze to

be present.

Restriction on  56. Q) Subject to subsection (2), no medéeport of any
media

reports of proceedings in a child justice court shaVeaal the name, address or
proceedings
in a child school, or include any particulars calculateteta to the identification of

justice court
parties to the proceedings, or witnesses and ctarpi shall be published

in any media report as being or including a pictofréhe child concerned

in such proceedings.

(2) A court may, if satisfied that it is in the emésts of justice
so to do, by order dispense with the requiremehthis section to such

extent as may be specified in the order.

3) Any person who reports any matter in contraieenof this

section commits an offence and is liable to-

€) in the case of a company or organization, a fine of

K100,000;

(b) if such person is a reporter, a fine of K20,000 and

imprisonment for six months.
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(4) A court may in addition to ordering the compaay
organization to pay a fine, also order payment @hpgensation to the

child who has been injured by the report.

(5) A complaint under this section may be lodgedhwthe
police or directly with the court by the injuredildh or his parents,
guardian, community representatives or any othesgmeon behalf of the

child.

Restrictions  57. No child shall be imprisoned for any offence
on

punishment

of children

Punishment ~ 58. (1) Where a child is found responsible foffences
of certain grave

crimes listed in the Fourth Schedule, the court shakohim to be detained at a

reformatory centre for such period as may be sjgecih the order.

(2)  Where the court makes an order under subsectiothél)
child shall, during that period, notwithstanding aither provisions of this
Act, be liable to be detained under such conditiaasthe Board may

generally and specially determine.
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3) A person detained in pursuance of the direstioh the
Board under this section shall, while so detaimeddeemed to be in legal

custody.

4) A child detained in accordance with this sattimay be
discharged by the order of the President uncomditip or on such
conditions as the President, upon recommendatiértheo Board, may

direct.

5) Where the child is discharged with conditioesch order
of discharge may, upon recommendations of the Boledvaried or

revoked by the President if the child is in breatthe conditions.

(6) Where an order of discharge has been revokgdhé
President the person to whom the order related gtadeed to such place
as the Board may direct and if he fails to do sayrbe apprehended

without warrant and taken to that place.

(7) Where a person detained under this sectiomatthe age
of sixteen years while still in detention, he oe ghall be separated from
the rest of the children or sent to another placdetention other than a

prison until the expiry of the remaining periodnié or her detention.

59. (1) Where a child is charged beforechdd justice
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court with the commission of an offence fehich a fine may be
imposed and compensation, damages and cos&yror all of them

may beawarded, and the child justice court is of the mpirthat justice

would be best served by the imposition of all oy afh those penalties,
whether with or without any other punishment, thédcjustice court may

order that the fine imposed and compensation, dasag costs awarded
be paid by the parent or guardian of the childessilthe child justice court
is satisfied that the parent or guardian cannotobed or does not have
the means to meet the award, in which case thet coay make such

alternative order as the court may see fit.

(2) Where a child is charged with an offence, ddclustice
court may release the child and order his parenguardian to give

security for the good behaviour of the child.

3) Where a child justice court thinks that a cleaegainst a
child is proved, the court may make an order againsarent or guardian
for the paymenbdf compensation, damages or costs or may makedam or
requiring the parent or guardian to give secumatythe good behaviour of

the child without proceeding to record a findinggoilty against the child.

4) An order under this section may be made againsrent

or guardian who, having been required to attend,faged to do so, but
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otherwise, no such order shall be made withoutngivine parent an

opportunity to be heard.

(5) Any sum imposed and ordered to be paid by amaior
guardian, or on forfeiture of any security given dyarent or guardian
under this section, may be recovered from the paseguardian in like
manner as if the order had been made on the camviof the parent or

guardian of the offence with which the child wasrgjed.

60. (1) Any court, other than the High Cousefore which a
child offender is found to be responsible #or offence shall, unless
the best interests of the child requirbeovise, remit the case to a

child justice court.

(2) The child justice court to which the case otlald is
remitted under subsection (1) shall deal with thidcas if he had been

tried and found to beesponsible for the offence by that child justicert.

(3) No appeal shall be made against an order ofsstom
made under this section, but nothing in this sulisechall affect any
right of appeal against the verdict or finding ohietr such an order is
founded, and a person aggrieved by the order othiid justice court to

which the case is remitted may appeal therefrorthéoHigh Court as if
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the child concerned had been tried by, or had pleaylilty before that

child justice court.

4) A court making an order remitting a case of ¢théd to a

child justice court under this section may —

@ direct that the child be detained in a refoonatcentre or
be released on bail until he can be brought bedochild

justice court;

(b) transmit to the child justice court to whichetlcase has
been remitted a certificate setting out the natofrehe
offence and stating that the case has been renfdtetthe

purpose of being dealt with under this section; or

(c) make an order as the child justice court may maiceu

section 59.

Criminal 61. (2) Where a child is brought before a chilastice court
procedure in

a child justice charged with any offence it shall be the dofythe court as soon as
court

possible to explain to the child in simple langaiagitable to his age and

understanding the substance of the alleged offence.
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(2) After explaining the substance of the allegéi@éree, the
court shall ask the child whether he admits or doatsadmit the facts

constituting the offence.

3) If the child does not admit the facts constitgtthe offence
the court shall then hear the evidence of witnessasipport thereof and
at the close of the evidence in chief of each vggnehe witness may be

cross-examined by or on behalf of the child.

4) The court shall, except in any case wheeschild has
legal representation, allow the parents or guardiam their absence, any
relative or other responsible person to assistcthilel in conducting his

defence.

(5) If in any case where the child is not représeéror assisted
in his defence as provided in subsection (4), thtdcinstead of asking
guestions by way of cross-examination, makes asssytthe court shall
then put to the witness such questions as it thiidcessary on behalf of
the child and may for this purpose question théadhi order to bring out

or clear up any point arising out of such questions

(6) If, when the evidence against the child besn heard, the

court is of the opinion that a case is made ouinag#he child sufficiently
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to require him to make a defence in respect obtfence charged or some
other offence which the court is competent to thgy shall consider the
charge against the child and decide whether it ufficgeent and, if

necessary, amend the charge.

@) If the charge is amended the substance ofoffence
alleged in it as amended shall then be explairyethd court to the child
in simple language suitable to his age and utaleigng, and he shall be

asked whether or not he admits the truth of treegd

(8) If the child does not admit the truth of tlbbarge as
amended or if no amendment is made, the court elRplhin to the child
the substance of the evidence against him andaiticplar, any points
which are specifically against him or which requereplanation and the
court shall thereupon inform the child that heagquired to give evidence
and the child shall be asked whether he has anyesstto examiner

other evidence to adduce in his defence.

(9) The child shall give his evidence upon oath oraffition
if he or she is of an age to understand the eand consequences of the
oath or affirmation, and shall answer any questorproduce anything

lawfully put to or required of him by the courtiorcross-examination.
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(10)  If the child refuses or neglects to —

€) be sworn or affirmed, as the case may be

(b) give evidence;

(c) answer any question lawfully put to him by twurt or in
cross-examination; or

(d) produce any document or thing which he is meguto

produce,

such refusal or neglect may be taken into accourthd® court in reaching

its decisions.

(11) Where the child elects to call witnesses othan himself

evidence shall be taken before that of suchratiteesses.

(12) After the child, and his witnesses, if ahgve given their
evidence and after their examination, cross-exatoima and re-

examination, if any, the court shall give its judgm

(13) If the child admits the offence or the court issdad that it
is proved that the child is responsible for theenffe, the child and his
parent, guardian or appropriate adult, if presgng|l then be asked if he,
and such parent, guardian, or appropriate aduireteto say anything in

extenuation or mitigation of the penalty or othessvand before deciding
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how to deal with the child, the court shall obtairch information as to
general conduct, character, home surroundings,o$cboord and medical
history, as may enable the court to deal with #®edn the beshterests

of the child, and may put to the child any questarising out of such
information which may include any written reportaoprobation officer or
registered medical practitioner or other appropriggrson which may be

received and considered by the court without bedagl aloud.

(14) For the purpose of obtaining thformation required under
subsection (13), or for special medical examinatonobservation, the
court may from time to time remand the child onl lmai to a place of

detention.

(15) Where the court has received and considered aewritt
report of a probation officer, a registered mediggedctitioner or other

appropriate person-

(@) the child shall be told the substance of any pérthe
report bearing on his character or conduct whiehciburt
considers to be material to the manner in which he

should be dealt with;
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(b)  the parent, guardian, or appropriate adult, if @nésshall
be told the substance of any part of the reportchvithe
court considers to be material and which has eefsr to
the character, conduct, home surroundings or hedlth

the child; and

(c) if the child or the parent or guardian having besd the
substance of any part of a report, desires to m®du
evidence with reference thereto, the court, ihibks the
evidence is material, shall adjourn the proceediagghe
production of further evidence, and shall, if nseey,
require the attendance at the adjourned hearinthef

person who made the report.

Proceedings 62. The proceedings of a child justice coudlldbe informal and
of a child
justice court  in particular, the presiding officer shall enstirat-

to be informal

€)) technical language is not used duriegrimg;

(b) no person puts on official uniform or ofassional
robes or dress save only if it is strictly requiteddo so for
the child to make an identification or fourposes of

evidence as the court may authorize;
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there are regular breaks with  suclmecessary
provisions for the child as the Minister may préserby

regulations;
children with disabilities are accordedssistance to meet

their special needs where necessary.

Where a child admits the facts couastiy the offence

or where a child justice court is satisfied thatoffence has been proved,

the court shall, in addition to any other powetsreisable by virtue of this

Act or any other written law, in so far aack law is consistent with

this Act, have power—

(@)

(b)

()

(d)

to discharge the child unconditionally;

to discharge the child upon his enteringp a bond to
be of good behaviour and to comply with such coons

as the court may direct to be inserted in the bond,;

to commit the child to the care of a relative ather fit

person willing to undertake the care of the child;

to order the parent or guardian to executeoad to

exercise proper care and guardianship;
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(e) to order the child to payfae, compensation, damages or
costs;

()] without making any other order, or in addititman order
under paragraphs (b), (c), (d) or (e), to make abgtion
order placing the child under the supervision pf@bation
officer or some person appointédr the purpose by the
court, for a period of not less than one year aoidnmore
than three years from the date of the order as bwmy
specified in the order, and to requitee probation officer
or the appointed person as the case may be to submi
regular reports to the court on the developmenthef

behaviour of the child;

(@) to commit the child to the High Court for an ordehnere

appropriate;

(h) to make a reformatory centre order;

0] to commit the child to a diversion programme.

(2) A court shall not make a reformatory cenarder in

relation to a child [under the age of fourteen ggarnless-
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€)) there is no fit person willing to undertake ttare of the
child; or
(b) the court is satisfied that the child cannatadly be dealt

with otherwise.

3) In arriving at its decision under this sectitme court shall

have regard to section 5 of this Act.

64. (1) A reformatory centre order or any othedesrof detention
relating to a child shall be sufficient laottity for the detention and

rehabilitation of the child in a reformatory cenin accordance with this

Act.

(2) The Board may at any time during the au#ear period of
detention exercise any of its powers in relatiothtochild under section

71.
3) A reformatory centre order shall be in the famthe Fifth

Schedule .

4) The Chief Justice may by notice in the Gazathend the

Fifth Schedule.
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(5) A reformatory centre order or a warrant in parsce of
which a child is detained under this Act shall leéiveered with the child to
the person in charge of a reformatory centre andpg of the order shall
be delivered to the Registrar of the High Court i@nsmission to the
Chairman of the Board.

(6) The manager of a reformatory centre shall assbe
progress of each child under his control and skatimit the monthly

assessment reports for each child to the Boarduoses of section 70.

65. (1) A child in the custody and care of angspe pursuant
to an order of a court under this Act, whibeing conveyed between

the court and a reformatory centre or safety haneremand or
otherwise, or while being transferred by directafnthe Board shall be
deemed to be in lawful custody and if such childapges he may be
apprehended without warrant and brought back toattygopriate place

but the escape shall not constitute a criminadrafé.

(2) Where a court has committed a child the care of
any person under section 63 (1) (c) and it is reyoto the court that the
child has escaped from the care of the personatrtiie person is unable
or no longer willing to continue to undertake therec of the child, the
court may, upon the child being brought beforeméke such other order
in replacement of its previous order as it couldehaade at the time of its

previous order.
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3) Where a child has committed a oheaof any
condition upon which the child has been releasedridgr of court or by
the Board, the Chairman of the Board may direct pagson, without
warrant, to apprehend that child and to convey hima reformatory

centre for detention, and the provision of subsactl) shall apply.

66. Q) Any child, his parent, guardian or agprate adult

dissatisfied with any judgment or order of child justice court, may
appeal to the High Court against suchgipent or order in
accordance with the provisions of any writtew Iregulating appeals to

the High Court from a subordinate court.

(2) Where a reformatory centre order oy ather order for
detention has been made by the child justice asuler this Act, a copy
of the order together with the proceedingsluding the information
obtained under section 61(13) and the reasoriseotourt for making
the order, shall be sent within seven dayshe High Court which
may confirm or set the order aside and substante other order which

the child justice court might have made



89

PART VII - CHILD CASE REVIEW BOARD

Establishment 67. (1) There is hereby established a Child Casec/
of Child

Case Review Board (in this Act otherwise referred to as the 4BY).

Board

(2) The Board shall consist of members appointethby

Minister as follows-

(a) a chairperson of the Board who shall be a juafghe High

Court, nominated by the Chief Justice;

(b) a deputy chairperson who shall be a Residengidttate

appointed by the Chief Justice.

(©) other members nominated by the relevant authority o

organization each to represent-

0] the Secretary for the Ministry responsible for
health;
(i)  the Secretary for the Ministry responsible for

education;
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(iif)  the Secretary for the Ministry responsible fo
labour;

(iv)  the Secretary for the Ministry responsible for
children affairs;

(v) the Secretary for the Ministry responsible for
justice;

(vi)  the Secretary for the Ministry responsible for
youth;

(vii)  the Secretary for the Ministry responsible fmme
affairs;

(viii) the Malawi Human Rights Commission;

(ix) a non-governmental organization that is digect
concerned with children matters;

(x) the Malawi Police Service;

(xi)  reformatory centres; and

(xii)  religious organisation

(2) The nominating authority of a member under saben
1(c) may subject to the approval of the Ministesigeate any duly
qualified officer or other person to act for thaember duringthe
member’s temporary inability to act by reason afksess, absence or

other causes.
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3) Members of the Board shall not, by reason coéirth

appointment, be deemed to be officers in the pddiwice.

4) Members of the Board appointed under this secthall be
paid such allowances for refundable costs and ssdut of the funds of

the Board as the Minister may prescribe.

68. (1) Members of the Board shall hold office &yperiod of

three years subject to re-appointment.

(2) A person appointed to fill a vacancy on the moahall
serve for the remainder of the term and shall bgibé for re-

appointment.

3) The Chairperson and Deputy Chairperson of tloard®
may, resign their appointment and the other membérthe Board or
their alternates may resign their appointments iBing notice in writing
to the Chairperson, but no such resignation sla&k teffect until seven
days after the receipt of the notice by the Chiistide or the Chairperson,

as the case may be

69. (1) The Chairperson of the Board shall preaidaeetings of

theBoard and in his absence, the deputy Chairpesisalh preside.
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(2) In the absence of both the Chairperson an®#paity
Chairperson of the Board, and if the issue to lspalied of is urgent and
non-judicial in nature, members of the Board presamd forming a

guorumshall elect one of their number to preside at thetting.

3) The quorum of the Board shall be formed by mpse

majority of the members of the Board.

4) Decisions of the Board shall be in accordance wighvote
of the majority of members present and voting, inuthe event of an
equality of votes, the Chairperson or the persafopaing the functions
of the Chairperson at the meeting concerned, shalle a casting vote in
addition to his deliberative vote.

(5) Meetings of the Board shall be held as ofted ahsuch
times and places as the Chairperson shall deteruinaot less than four

times in a calendar year.

(6) The Board shall determine its own procedurgestifio the

provisions of this Act.

70. The functions of the Board shall be-
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€)) to consult with and advise on the administsataf

reformatory centres, safety homes and foster homes;

(b) to undertake visits and to monitor reformatagntres,
safety homes and foster homes to ensure compliaitbe

this Act;

(c) to keep a register of detained children;

(d) to review cases of child offenders and mattdrshildren

kept for the purposes of care and protection;

(e) to facilitate the designing and implementatbn
rehabilitation programmes and curriculum for thegar
re-integration of children into society;

() to coordinate with civil society organizat®and other

organizations dealing with children;

(9) to facilitate relations between communitied alaces of

detention;

(h)  to facilitate and supervise recruitment of staff in

reformatory centres, safety homes and foster homes;
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0] to carry out any other duties imposed upomier this

Act; and

0) to do all the functions that are necessary ndeo to

promote the development of children.

Powers of 71. (1) The Board shall have the power —
the Board

(@) to specify the reformatory centre to which any a@hih
respect of whom a reformatory centre order has besute

is to be sent;

(b) to specify the foster home to which any @¢hi respect of
whom a foster home placement order has been made is
be sent;

(c) at any time to cancel a reformatory centre oatesafety
home order and order the absolute or conditiorsdhdirge
of any child from any reformatory centre or safebme or

any other place of detention;

(d) to order any child to be transferred from os@matory
centre or safety home to another reformatory centre

safety home or to any other place of detention;
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(e) to order any child to be released from any rre&dory
centre or safety home on condition that the childlldive
under the charge of, and be supervised by, angefison
including a probation officer named in the orderekase
willing to receive, take charge of, supervise, edeicand
keep the child employed in some trade, occupation o

calling as the Board may recommend from time tefim

)] to attach such conditions as it thinks fit tayaorder
discharging a child from a reformatory centre amdancel

the order of discharge if any such condition isalaterved.

(2)  Where the Board is satisfied, on the represemistof
the manager of a reformatory centre or safety hahat,a child ordered to
be detained in such reformatory centre or safetynénas of unruly
character that he is not a fit person to be dethie is of depraved
character that he is not a fit person to be soirkdathe Board may upon
assessing the child, order the child to be trarefieto and be detained in
another reformatory centre or safety home, whiah Board considers

more suitable for the child.

(3) Where a child having been trangférr to another
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reformatory centre, safety home or any place térd&n is again brought
before the Board on the representations of thenager of the
reformatory centre or safety home as being ollynror depraved
character, the Board shall make any necessary aslé thinks fit and

proper.

(4) Any person who considers himself aggrievedaby order

made by the Board under this section may appdaktéligh Court.

5) Any person, not being a child, who wilfull§isobeys,
obstructs, or fails to comply with any order raday the Board under

this section commits an offence and shall be liabla fine of K20,000.

72. (1) An officer shall be appointed in the palservice to

act as Secretary to the Board.

(2) The Secretary shall-

€)) maintain records for the Board,

(b) perform administrative duties;

(c) prepare budgets;

(d) act as liaison officer for the Board; and

(e) perform such other duties as the Board msigago him,
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and shall be subject to the general and speciattin of the Chairperson

and the Board.

3) In addition to the Secretary to the Board, therey rha
appointed in the public service other officers he service of the Board

subordinate to the Secretary.

73. (1) The funds of the Board shall cangit such sums as

Parliament shall appropriate for the purposed@iduties and functions of

the Board.

(2) In addition to any sums appropriated under sciosn (1) the
Board may receive donations of funds, materials anther forms of

assistance from any person, body or organization

PART VIII - REFORMATORY CENTRES AND SAFETY HOMES

74. (1) The Minister shall establish placegetitutions as public

reformatory centres or public safety homes ferphrposes of this Act.

(2) All institutions which at commencement of thAst are
operating as public reformatory centres shall bent to have been

established under this Act.
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3) All public reformatory centres and safety honsksll be

managed by a person appointed by the Minister.

4) The establishment of public reformatory centated public

safety homes under this section shall be publighdte Gazette

(5) The publication shall state whether tpeblic reformatory
centre or public safety home is for female or n@iidren or for both and

shall specify the number of children to be detaimethat centre.

75. (1) The manager or proprietor of a home or insGtumay
apply to the Minister to appoint the homeéhe institution to be a

private reformatory centre or private safety home.

(2) The Minister, upon being satisfied that the leapion
meets the necessary requirements in accordance thigh Act, may
designate the institution as a private reformatmmytre or a private safety
home and shall issue a certificate to that effectthe manager or

proprietor of the institution.

3) The issue of the certificate by the Ministealsibe notified

in the Gazette
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4) The certificate issued by the Minister shadtstthe number
of children authorized to be kept at the centreane at any one time and
shall state whether the centre or home is for nchiédren or female

children or for both.

76. Q) A reformatory centre and a safety homel $leategulated
and managed in accordance with the Reformatongr€and Safety

Home (Management) Rules as set out in the Sigtiedule .

(2) The Minister may, by order published in the &&z

amend the Sixth Schedule.

77. (1) The manager of a reformatory ceotra safety home
shall send reports to the Board in theescribed form containing
such particulars as are required by the RefammaCentre and Safety

Home (Management) Rules at monthly intervals ardah sather intervals

as the Board may direct.

(2) The Manager of a reformatory centre or atgaf®me
shall at all reasonable times allow the centréame to be inspected by

any person or persons appointed by the Board iordance with this Act.

78. (1) The Board may from time to time appointteam of

gualified persons for the purposes of —
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@ inspecting reformatory centres and safety homes

(b) reporting to the Board on the management aate sof
condition, appearance and training of children idethat a

centre or a home.

(2) The persons so appointed shall have authtwignter and
inspect the premises and the detained childrent@mnabke all reasonable
inquiries about the management of the centre orehamd to promptly

report the findings to the Board.

3) If, in the opinion of the Board, the centrehmme requires
to be closed, it shall send the inspectors repodgether with its

recommendation to the Minister.

4) Where inspectors consider it necessary fomibare and
safety of the children held at a reformatory cemresafety home, they
may direct immediate and temporary closure of thetre or home and
shall include such decision in the report senchteoBoard and the Board
shall forward the report and the recommendatiorthedMViinister for final

decision.
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(5) The manager of a reformatory centre or a sdfetye may
make submissions to the Minister in writing showaagise why the centre
or home should not be permanently closed pendiegMmister’s final

determination.

79. (1) In all other circumstances notquieng immediate and
temporary closure of a reformatory centor safety home, the
Minister, upon considering the  repoftinspectors and the

Board’s recommendations may, direct the closut@@tentre or home by

notice in writing

(2) The Minister shall not close a reformatorytce or a safety
home without giving the manager of the centre eritbme an opportunity

to be heard.

3) Notice of the closure of a reformatory centreaosafety
home shall be given to the manager of the centr®ore and the centre or
home shall cease to be a reformatory centre oietydaome from the time

specified in the notice.

4) The Minister shall publish the notice of thestlire of a

reformatory centre or safety home in the Gazette



102

Application 80. The manager of a reformatory centre or apai@me may apply
to review

Minister’s to the Minister to review a decision to close tentre or home and the
decision on

closure ofa  Minister may, upon considering the application; issue the certificate.
reformatory

centre or

safety home

Manager, 81. (1) The manager or proprietor of a private reformatory
proprietor,

his executor or centre or a private safety home intendiogclose the centre or the
administrator,

may home, may, upon giving notice of the ini@mtto the Minister of not
apply for
closure less than one month and not more than smxaths in writing, apply

for the closure of the centre or the home.

(2) The executors or administrators o deceased
proprietor intending to close a private reformgtoentre or a private
safety home may, upon giving one month’s noticewiiting of their

intention, apply for the closure of the centre ome.

3) At the expiry of the period of thetice given under
subsections (1) or (2), unless the notice has bétdrawn, the Minister
may proceed with the closure and notification wéls closure shall be

published in the Gazette.
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(4) A notice of the intention to close a reformgtoentre or a
safety home given under subsection (1) or (2) mawkhdrawn before

the close of the centre or home.

(5) Notwithstanding subsection (4), the Ministerymproceed
with the closure if the condition of the centretmme requires that the
centre or home be closed, but the Minister shalt so proceed unless he
has been given the proprietor, executor, manageheobadministrator an
opportunity to be heard.

82. The manager of a private reformatory centra private safety

home shall, if there is a vacancy in thember of children

authorized to be detained at the centre or homkable to receive any
child sento the centre or home under this Act, and |Ishatlertake to
educate, clothe, lodge and feed the childnduthe whole period for

which the child is liable to be detained at teatoe or home.

83. If a reformatory centre or a safety homeliesen closed under the

provisions of this Act, no child shall be eeed into such centre or
home under any of the provisions of thi$ After the date of the
receipt by the manager of the centre or horhtheonotice of the closure

or after the date specified in the notice ofdlosure.

84. (1) When the closure of a private refdona centre or private
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safety home takes effect, the persons residert sbaby order of the
Board and upon consultation with the Ministerheit discharged or
transferred to some other reformatagntre or safety home as the case

may be.

(2) Where a reformatory centre or a safety honterigorarily
closed by inspectors in accordance with section(4)8the Board shall
make all necessary arrangements to transfer tHdrehiresident at the

centre or home to an alternative suitable place.

(3) The period of stay for which any child wastséo a
reformatory centre or a safety home shall not lsecsed by the transfer

of such child to another place.

85. The manager of a reformatory centre or a ghietne shall review
all cases of children detained for twelve monémg] may, after such

review, recommend to the Board the conditionalltasge of such

children.

86. A reformatory centre or a safety home shah lewful place of
detention for children in respect of whom a lavdtder has been made or

who may lawfully be transferred thereto.
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87. (1) Where a child who is detained in @amnefatory centre

or a safety home under the provision of thisi8derious ill, and there is
no suitable provision for the care of such illneds®s manager or the
person having control of the place where such dsildetained may, on
the certificate of a medical officer, make an orfterthe removal of the

child to a hospital.

(2) So long as a child who has been removed hwspital
under the provisions of subsection (1) shall renraimospital, the medical
officer in charge of the hospital shall, at the eficvery month, transmit
to the manager or the person having control ofpthee where such child
was detained a certificate signed by the medicttesfthat it is in the
medical officer’'s opinion necessary that the claltbuld remain in the

hospital.
(3) The manager or the person having control of the
reformatory centre or safety home concerned sifidhg illness is serious

or recurrent, inform the parents or the guardiasualuch illness.

4) In this section, “hospital” means a governingospital and

any registered health centre, institution or fagili

88. (1) If, in the opinion of the medical o#ic it is no
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longer necessary that the child shoulimain in the hospital,
the medical officer shall issue a certificate ttaat effect to the manager

or person having control of the place where thklahas detained.

(2)  The manager or the person having control of theep
where the child was detained may, upon seekingdvee of the medial
officer, recommend to the Board for the release thef child from the

place of detention.

89. Every reasonable precaution shall be takermbgical officers

or other officers of a hospital to prevent theagscof a child who may at

any time be under medical care at the hospital.

90. (1) Any child who, having been committedhe care or

custody of a reformatory centre or a safety homkully neglects or
refuses to conform to the rules of discipline dfie centre or home
shall be disciplined in accordance with tiecighlinary rules of the

centre or home made under section 93 .

(2) Where a child who has been committed to armeditory
centre or a safety home proves, in the opinionhef thanager of such

place, to be of so unruly or depraved a charact¢o aender his retention
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in the reformatory centre or the safety home umedbkg, the manager may

make a report of the circumstances of the caseitmg/to the Board.

Penaltiesfor 91.  Any person who-
assisting or

inducing escape (a) knowingly assists, directly or indirectbyr,induces any
and for habouring
or concealing child legally detained in a reformatory cerdrea safety

escapedhildren
home or detained in a hospital to escape &oah place;

(b) knowing that a child ordered to be detained or mitted
at a reformatory centre, safety home or hospitaldszaped
from the centre or home, or hospital, harboursooiceals,
or assists in harbouring or concealing the chitdtauses or

induces the child not to return to centre , hoondyospital,

commits an offence and shall be liable to imprisentrfor six months and

a fine of K50,000.

Presumption ~ 92. The production of the warrant or any othenuhoent, in
of evidence
of identity pursuance of which a child is sent to a reformatentre, safety

home or hospital shall in all proceedingstretato the child be
sufficient evidence of the identity and ofetlhawful detention or

disposal of the child named in the warrantdacument.
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Disciplinary ~ 93. (1) The manager of a reformatory centre afatg home may
rules
make rules not repugnant to, or inconststeith, this Act for the

maintenance of discipline at the centre or home.

(2) Disciplinary rules under this section shadt be enforced

until they have been approved by the Minister.

3) Rules approved by the Minister shall notaliered without

the like approval.

4) A copy of the disciplinary rules of a refatary centre or
safety home purporting to be signed by the manafyégre centre or home
shall be_primdacie evidence of such rules for purposes of any legal

proceedings.

PART IX - CHILD CARE AND PROTECTION

Division 1 - Child Care and Protection by the Family

Duties 94, Q) In addition to the duties and respolisigs imposed by
and

responsibilities section 23 of the Constitution, a parent or gisrd

of parents

€) shall not deprive a child of his welfare;
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(b) has responsibilities whether imposed by lawothrerwise

towards the child which include the responsibildy

0] protect the child from neglect, discrimination,
violence, abuse, exploitation, oppression and
exposure to physical, mental, social and moral

hazards;

(i) provide proper guidance, care, assistance and
maintenance for the child to ensure his or her
survival and development, including in particular
adequate diet, clothing, shelter and medical

attention;

(i)  ensure that during their temporary absendss t

child shall be cared for by a competent person;

(iv)  exercise joint primary responsibility for raig their

children,

except where the parent or guardian has forfeiteduaendered

his or her rights and responsibilities in accoogawith the law.
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(2) A parent or guardian shall be responsible fbe t

registration of the birth of his children.

3) The fact that a parent or guardian has parental
responsibility for a child shall not entitle him &xt in any way which

would be incompatible with any court order madeeispect of the child.

4) Subject to this Act, a person who does not haaeental
responsibility for a particular child but has cafethe child may do what
is reasonable in all the circumstances of the dasehe purposes of

safeguarding or promoting the child’s welfare.

(5) Where it is more than one person that have npalre
responsibility for a child, each of them may aatn& and without the
other (or others) in meeting that responsibilityt bothing in this Division
shall affect the operation of any law which regsiitee consent of more

than one person in a matter affecting the child.

95. In the application of the provisions this Act, and in any

matter concerning a child, due regard shall lgetba duties and

responsibilities of the child to —
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€)) respect the parents, guardians, superiors kleiseat all
times and depending on the age of the child adsesh in

cases of need;

(b) serve the community by placing his or her ptgsiand

intellectual abilities at its service;

(c) preserve and strengthen social and nationaty uand

character of Malawi;

(d) uphold the positive values of the communityd an

(e) contribute towards the child’s own developmietd being

a useful member of the society,

but due regard shall be paid to the age anlityabf the child and to

such limitations as are contained in this Act.

Parentage 96. (1) Where parents are not known or whererngage is disputed,
the following persons may apply to a child justmmurt for an order to

determine the parentage of a child-

€) the child;

(b) the parent of the child;
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(c) the guardian of the child;
(d) a probation officer;
(e) a social welfare officer, or any other inteeglsperson as

the child justice court may deem fit.

(2) The application for parentagay be made-

@ before the child is born; or

(b) before a child is sixteen years of age or afterchild has

attained that age but with special leave of a cluktice

court or High Court.

3) For the purposes of succession and inheritahee,

application for parentage shall be made withinghyears after the death

of the father or mother of a child.

Evidence 97. (1) The following shall be considered by dcthustice
of

parentage court as evidence of parentage-

€) the name of the parent entered in the regiteirths;
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(b) performance of a customary ceremony towardsctiilel

by the purported father of the child;

(c) refusal by the purported father to submit talioal test;

(d) public knowledge of parentage; and

(e) any other matter that the child justice cougyneconsider

relevant.

(2) The child justice court may order the putatiather to

submit to a medical test.

98  The child justice court shall, on the basis ofé¢k&lence under

section 97 determine whether or not the allegedras the parent of

the child.

99 (1) A parent, a family member or any other appterperson

may apply to a child justice court for custody aftald.

(2) A family member or any other appropriate persoay

apply to a child justice court for periodic accessghe child.
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(3) The child justice court shall consider thestbaterests of
the child and the importance of the child, on actai age, being with his

mother when making an order for custody or access.

4) In addition to the matters under subsect®)nd child justice

court shall consider -

@ the views of the child;

(b) that it is desirable to keep siblings togetlaerd

(c) any other matter the child justice court maynsider

relevant.

(5) Upon application for custody or access undisrghction,
the child justice court may make an order grantiregapplicant custody or
the access to the child and may attach such conditas the court may

consider appropriate.

Application 100. (1) Where a parent or any other persaom izegally liable to
for
maintenance maintain a child or to contribute towards the mai@nce of the child,

neglects to maintain the child, neglects to mamtae child or to make
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the contribution, the following persons may appfaiast such person to

the child justice court for a maintenance ordethefchild-

(@)
(b)
(©)
(d)
()
(d)
()
(f)
(9)

the child,;

the parent of the child;
the guardian of the child;
relatives of the child;

a social welfare officer;
a police officer;

a teacher,;

a health officer; and

any other appropriate person.

Consideration 101. A child justice court shall consider thddaling when making a

for

maintenance Mmaintenance order-

(@)

(b)

(©)

(d)

the income and wealth of both parents of thiel dr of the
person legally liable to maintain the child;

any impairment in the earning capacity of tkespn with a
duty to maintain the child;

the financial responsibility of the person witgspect to the
maintenance of other children;

the cost of living in the area where the chddides;



Request for
social
inquiry
report

Maintenance
order

Attachment
order

116

(e) the rights of the child under this Act; and
® any other matter, which the child justice dounay

consider relevant.

102. A child justice court may request thaSacial Welfare Officer
prepare a social inquiry report on the issue ointesiance and submit the

report to the child justice court for considerathmfore the child justice

court makes the maintenance order.

103. A child justice court may award maintenance todiid

and the maintenance order may include the following

€) periodic expenses for the child;
(b) a periodic allowance for the maintenance ofdiéd; and
(c) the payment of a reasonable sum to be detedhbyethe

child justice court for the education of the child.

104 (1) Where periodic payment or lump sum payrf@ the

maintenance of a child has been ordered, the gistecce court may order

that the earnings, salary or property of the pelwtne, be attached.

(2) The attachment order shall be applicable incakes of

failure to pay maintenance.
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3) The attachment order may be directed to thel@yap to
deduct the sum of the maintenance funds every piayenent of the salary

is made.

4) If the maintenance order is made before théhlof the
child or within two months after the birth of thkild, such payment may,

if the court thinks fit, be calculated from thethiof the child.

105. (1) A person who has custody of a child wgiiie subject of a
maintenance order under the Act is under a tlutgceive and administer

the funds on behalf of the child.

(2) A copy of the maintenance order shall be servedhe
public officer or the local government officer resgible for children

welfare in the area.

(3) The public officer or the local governmenficdr shall

make quarterly reports to the child justice cobattmade the order on the

way funds are being administered.

106 (1) A maintenance order made in pursuance of this ghall,
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except for purposes only of recovering money pnasiy due under such

order, cease to be of any force or validity-

€) after the death of the child;
(b) after the marriage of the child;

(c) after the child has attained the age of sixtgsars.

(2) A maintenance order may lapse before the ¢ttiins the
age of sixteen years if before that age the chddgainfully and

permanently employed.

107. (1) Notwithstanding the provisions of section 106, #dch
justice court may continue or order a resunmptib a maintenance order

after the child has attained the age of sixteemsygdahe child is engaged
in education or training after that age, up to oia@ his or her first

university qualification where applicable.

(2) An application under this section may be brduigy the
child a parent or guardian, or any other person Wwae custody of the

child.

108. A child justice court may, if satisfied thilaé interests of the child

will be better protected or will not be adversetffgeted, vary or discharge,



Enforcement
of
maintenance
orders

Joint
responsibility
to maintain

a child

Maintenance
during
matrimonial
proceedings

Power to
make
maintenance
funds to be
paid to a
person other
than the
applicant

119

as the case may be, a maintenance order on theaml of the child, a
parent, guardian, the person having custody ofcthi&d or any other

person legally liable to maintain the child.

109. Maintenance orders shall be enforced thirjs @dter the order is
made, but a child justice court may in approprateumstances, make an
order for a longer period.

110. Unless the child justice court orders otheswile responsibility to

maintain a child as between parents and guardlzaiklee joint and several.

111. The child justice court or High Court shalve power to make a

maintenance order against either parent or bagnpawhere proceedings,

for nullity judicial separation, divorce or any ethmatrimonial proceedings
are filed by either parent and such order mayntade during such

proceedings or after a final decree is made in pucbeedings.

112. Whenever a maintenance order is made under thighethild
justice court may, at the time of making the ora@erfrom time to time

thereafter, on being satisfied that the personntpeustody of the child-

(@) is not or has ceased to be a fit and propesopetio receive
any maintenance funds specified in the order ipeetsof

the child;
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(b) has left the jurisdiction of the child justio®urt for an

indefinite period,

(c) is dead or is incapacitated or has become sdwmd mind;

(d) has been imprisoned or has been declared Esplv
(e) has misappropriated, misapplied or mismanageg a

maintenance funds paid to him for the benefit efchild,;

)] has otherwise committed an offence under thag A

appoint any other person it considers fit and rasjide to receive and
administer any maintenance funds required to be ynailer a maintenance
order, or order the person required to make a payofethe maintenance
funds to invest the funds in whole or in partrimst for the benefit of the

child.

113. (1) A person who, being liable to maintairctald under a
maintenance order, fails to maintain the childrespect of food, clothing,

health, basic education and reasonable sheltemdsmn offence and —

@ on first conviction, shall be liable to pay tihaintenance

order;
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(b) on the second or every subsequent conviction f
continuous failure to maintain the child, shall lble to

imprisonment for one year.

(2) A person who misapplies funds paid under a teasnce
order commits an offence and shall be liable torisgmment for one year
and a fine of K50,000.

Division 2 - Children in Need of Care and Protection

Determination of 114. (1) A child is in need of care and protection if-

children in need

of care and

protection €)) the child has been or there is substhnsk that the child

will be physically, psychologically or emotionallgjured
or sexually abused by the parent or guardian oemioer

of the family or any other person;

(b) the child has been or there is substantialthak the child
will be physically injured or emotionally injuredro
sexually abused and the parent or guardian or &nmgr o
person, knowing of such injury, risk or abuse, mas
protected or is unlikely to protect the child frosuch

injury, risk or abuse;
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the parent or guardian of the chs#dunfit or has
neglected, or is unable, to exercise proper sugerviand
control over the child and the child is falling ant

undesirable association;

the parent or guardian of the child has r=gh or is
unwilling to provide for the child’'s adequate cafepd,

clothing, shelter, education and health;

the child-

M has no parent or guardian; or

(i) has been abandoned by the parents or guardians
and after reasonable inquiries the parents or
guardians cannot be found, and no other suitable

person is willing and able to care for the child;

the child needs to be examined, investigatetteated for
the purposes of restoring or preserving the chiltéglth
and if the parents or guardians neglects or refadeave

the child so examined, investigated or treated;
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the child behaves in a manner thatas is likely to
be, harmful to the child or to any other person &mel
parents or guardians are unable or unwilling toetak
necessary measures to remedy the situation oethedial
measures taken by the parents or guardians hded &md
as a result the child cannot be controlled by lasepts or

guardians;

there is such a conflict between the child #red parent(s)
or guardians, or between the parents or guardidna,
family relationships are seriously disrupted, thgre

causing the child emotional injury;

the child is in the custody of a g&m who has been
convicted of committing an offence in connectiorthathat

child;

the child frequents the company of immonakious, or
otherwise undesirable person or persons or is divin
circumstances calculated to cause or induce théd'€hi

seduction, corruption or prostitution;
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the child is allowed to be on a street, pr&wmisor any

place for the purpose of-

0] begging or receiving alms, whether or tiwre
is any pretence of singing, playing, performing or
offering anything for sale and as a result thecchil

becomes a habitual beggar;

(i) carrying out illegal hawking, illegal lotterse
gambling or other illegal activities detrimental to
the health and welfare or retard the educational

advancement of the child;

the child cannot be controlled by his parentguwardian

or the person in custody of the child;

if the child is assessed by the Social Welfare d@ffito be

in need of care and protection.

For the purposes of this Divisioa child is-

physically injured if there is injury to anyrpaf the body

of the child as a result of the non-accidental impibn of
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force or agent to the child’'s body that is evidehdsy,
among other things, a laceration, a concussioabaasion,
a scar, a fracture or other bone injury, a disiocata
sprain, a haemorrhaging, a rupture, a burn, a stadd or

alteration of consciousness or loss of hair ohteet

emotionally and psychologically injured if teeris
impairment of the child’s mental or emotional funoing
that is evidenced by, amongst other things, a rhesrta
behavioural disorder, including anxiety, depression

withdrawal, aggression or delayed development;

sexually abused if the child has taken partetiver as a
participant or an observer, in any activity whisksexual in

nature for the purposes of-

0] any pornographic or indecent material, photpgra

recording, film, videotape or performance; or

(i) sexual exploitation by any person for sexual

gratification or for commercial gain.
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115. A police officer, social welfare officer, aiehor any member

of the community, if satisfied on reasonable ugids that a child is in
need of care and protection, may take the childgace him into his

temporary custody or a place of safety.

116. (1) Subject to section 117, a child who i®tainto a place of
safety under section 115 shall be brought beforehild justice court

within forty-eight hours.

(2) If it is not possible to bring a child beforechild justice
court within the time specified under subsectiolp (he child shall be

brought before any magistrate who may direct thatchild be placed in -

€)) a place of safety; or

(b) the care of a fit and proper person,

until such time as the child can be brought beéocaild justice court.

3) Where a child in need of care and protectiorbrsught
before a child justice court, the court shall,hétage of the child is not

known, refer him to a probation officer for ageirasition.

4) If a child is in a place of safety or in theeaf a fit and

proper person under subsection (2)-
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€) the person in charge of the place of safetgumh fit and
proper person shall have the like control over, and
responsibility for the maintenance of, the childtees parent

or guardian of the child would have had; and

(b) the child shall continue to be in the ecasf the person
referred to in paragraph (a) notwithstanding thatchild is
claimed by the parent or guardian or any otherquers

(5) A social welfare officer, police officer, chiebr any

member of the community who takes a child to aglafcsafety under this
section shall, immediately upon such taking, catseparent or guardian
of the child to be notified of such taking if tharpnts are known and if it

is practicable to do so.

(6) A police officer, chief or any member of thenwmunity
who takes a child into temporary custody under tbéxtion shall,
immediately upon such taking, notify the social fard officer of such
taking.

Childinneed 117. (1) If a social welfare officer, polic&ficer, chief or any
of medical

examination ~ member of the community is of the opinion thathald is in need of
medical examination or treatment he may,tes$ of bringing the

child before a child justice court present theatfdr medical care.
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(2) If a social welfare officer, police officer ohief is satisfied
on reasonable grounds that the child is in needexfical examination or
treatment, he may direct either in writing or oydhat the person keeping

the child for the time being immediately presemt thild for medical care.

3) If the person referred to under subsection f@ls to
comply within forty-eight hours with a direction o& under that
subsection, the social welfare officer, police c#fi or chief may take the
child into temporary custody for the purpose ofiigkthe child for the

medical care.

118. (1) A medical officer before whom a child isegented

under section 117 shall provide or cause to beigeolvsuch examination

or treatment as the medical officer thinks necgssar

(2) The child who is presented before a medicateffunder
subsection (1) shall be exempted from medical fgdsthe authority of a

District Social Welfare Officer.

3) The medical officer shall upon completinge treatment

present a report to the person who brought thel ¢bilthe medical care.
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Hospitalization 119. If the medical officer is of the opinion thabspitalization of the

Control over
hospitalised

children

Authorization
of medical

treatment

child is necessary, he shall cause the child teobeospitalized.

120. If achild is hospitalised under sectiord,lthe social welfare

officer shall have the same control and resipditg over the maintenance
of the child as the person in charge of a placgafdty would have had if

the child had been placed in a place of safety.

121. (1) If, in the opinion of the medical officethe child

referred to under section 119 is suffering fraaminor iliness, injury or

condition, the treatment may be authorised by &baelfare officer.

(2) If, in the opinion of the medical officer, tlohild referred to
in section 119 is suffering from a serious illnesgyury or condition or
requires surgery or psychiatric examination or ttrest, a social welfare

officer or police officer -

€) shall immediately notify or take reasonablepstéo notify
and consult the parent or guardian of the childry person
having authority to consent to such examinatiotreatment;

and
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(b) may, with the written consent of the parentguwardians or
such other appropriate person, authorize such raledic
surgical or psychiatric examination or treatmentras/ be

considered necessary by the health worker.

3) If a medical officer has certified in writinddt there is
immediate risk to the health of a child, a socialfere officer or police
officer may authorize, without obtaining the conseeferred to in
subsection (2), such medical or surgical or psydhia@xamination or
treatment as may be considered necessary by theahetficer but only

under any of the following circumstances-

(a) that the parent or guardian of the child or g®yson
having authority to consent to such examination or
treatment has unreasonably refused to give, oramiest

from giving, consent to such treatment;

(b) that the parent or guardian or the person lggairthority to
consent to such examination or treatment is notabla or

cannot be found within a reasonable time; or

(c) the social welfare officer or the police officbelieves on
reasonable grounds that the parent or guardianher t

person having authority to consent to such exanoinair
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treatment has ill-treated, neglected, abandonedxposed

or sexually abused, the child.

122. (1) Achild who is placed in a place of safety asdmiedically
examined or treated shall be brought beforeild fhstice court within

forty-eight hours-

€) of the completion of such examination or treattmor

(b) if the child is hospitalized, of his dischargem the
hospital.
(2) If it is not possible to bring the ahibefore the child
justice court within the time specified in subsent(1), the child shall be

brought before any magistrate who may direct thatchild be placed in —

(a) a place of safety; or

(b) the care of a fit and proper person,

until such time as the child can be brought befitd justice court.

(3) A child who-
@ is taken into custody under section 115; and

(b) subsequently undergoes medical examinatioreatrhent,
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may be returned to the person from whose caretihie was taken upon
the completion of such examination or treatmentifothe child is

hospitalized, upon discharge from the hospital.

123. (1) If a child is examined or treated pursuargections 118 -

(@) the social welfare officer or police officer ahauthorizes
such examination or treatment;
(b) the medical officer who examines or trehts ¢hild; and

(c) all persons acting in aid of the medicalasf,

shall not incur any civil or criminal liability daw by reason only that a

child is examined or treated pursuant to that sacti

(2) Nothing contained in subsection (1) relievesnadical
officer from liability in respect of any negligemedical examination or

treatment of a child.

124. (1) A medical officer shall, if he beliesveon reasonable

grounds that a child being examined or téeas physically,
psychologically or emotionally injured as a resaft being ill-treated,
neglected, abandoned or exposed, or is sexuallgeabu immediately

inform a social welfare officer or police officer.
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(2) A medical officer who fails to comply with sudagion (1)
commits an offence and shall be liable to a fineK&0,000 and to

imprisonment for six months.

Duty of 125. (1) If any member of the family & child believes on
members of
the family reasonable grounds that the child is physicalbsychologically or

emotionally injured as a result of being ill-tredt@eglected, abandoned
or exposed, or is sexually abused, he shall imatekyi inform a social

welfare officer or a police officer.

(2) A member of the family who fails to comply tiwi
subsection (1) commits an offence and shall beasel@ on a binding

agreement on conditions to be determined by thet.cou

Duty of child  126. (1) If a child care provider believes on s@@ble grounds
care provider
that a child is physically, psychologically or emofally injured as a result

of being ill-treated, neglected, abandoned or eggosr is sexually

abused, he shall inform a social welfare officeaquolice officer.

(2) If a child care provider fails to comply wigubsection (1)
commits an offence and shall be liable to a fineKdf0,000 and to

imprisonment for three months.

Duty of 127. (1) If a member of the community beleven reasonable
members of
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the grounds that a child is physically, psycholodicakr emotionally injured,
community
abandoned, or exposed, or is sexually abusedhbl immediately

inform a chief, a police officer or a social webaofficer.

(2) A member of the community who fails to complyth
subsection (1) commits an offence and shall beditba fine of K10,000

and to imprisonment for three months.

Functions of  128. (1) If a child justice court is satisfiedat any child brought
child justice

courts in cases before it under this Divisionis a child in need of care and protection,
of children in

need of care  the court may-

@ order the parents or guardians to enter intbiraling
agreement to exercise proper care and guardiarishig

period specified by a child justice court.;

(b) make an order placing the child in the custotiw fit and
proper person for a period specified by the chidtige

court.
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(c) without any other order or in addition to arder made
under paragraph (a) or (b), make an order pladiegchild

under the supervision of -

0] a social welfare officer; or
(i) some other person appointed for the purposéhby
child justice court,

for a period specified by the child justice dour

Division 2 - Guardianship

Appointment  129. (1) A guardian may be appointed by-
of guardian
€) the testamentary will or choice of a parent;

(b) an order of the court;

(c) the family of the child.
(2) A guardian may be appointed in respect of dmlglc

who is resident in Malawi.

3) A guardian appointed under this Act shall be a

person resident in Malawi.
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(4) Where a guardian is appointed only ipees
of the estate of the child, he need not have adusiody of the
child but shall, with the authority of the childspice court and with
the assistance of a legal representative as cthet may provide

for the child, have —

€) power and responsibility to administer the testd
the child, and in particular to receive or recozed
invest the property of the child in his own naroe f

the benefit of the child;

(b) the duty to take all reasonable steps to safeline

estate of the child from loss or damage;

(c) the duty to produce and avail accounts or dt@vri
report to the child justice court in the prescribed

form in the Seventh Schedule.

130. (1) A parent of a child may by will or desgpoint any person

to be a guardian of the child after that paren¢att.

(2) A qguardian of a child may by will appoint aneth
individual to take his place as the guardian ofdhiéd in the event of his

death.
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Application 131. (1) If a child, or any member of the famidpnsiders that a
for the

appointment  surviving parent is unfit to have legal custodyttw child, he may apply to
of a guardian

by a child or  the child justice court for the appointment of aglian.
family member

(2) The court, after considering the applicatiomym

€)) appoint the guardian;

(b) make an order that the guardian shall act lyowith the
parent; or

(c) make any other order which the court consid@gropriate

in the circumstances.

(3) Where the child justice court makes an ordat tthe
guardian is the only guardian of the child, it naager the parent to pay
the guardian a financial provision towards the neaiance of the child,
having regard to the means of the parent as thet coay consider

reasonable.

4) A guardian who has been appointed to act jpwith the
surviving parent under subsection (2), shall caito act as a guardian
after the death of the parent, but if the parepbayged a guardian by will,
before his death the guardian appointed by thel ghdtice court shall act

jointly with the guardian appointed by the parent.
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Application 132. (1) A child justice court may, in thieest interest of a child,
for the

appointment ~ appointa guardian on the application mageany person where —
of a guardian

by other
persons other

than a child or (€)) the child’s parents are no longer living;
a family member

(b) the parents cannot be found ;
(c) the child has no guardian and there is reeroperson

having parental responsibility for the child; or

(d) where the parents of the child are no longendj together
and it is necessary in the best interests of thie that a
guardian be appointed for the child.

Extensionof ~ 133. (1) An appointment for guardianshiplistietermine upon
guardianship

beyond a the child attaining the age of sixteerarge unless exceptional
child’'s

sixteenth circumstances exist that require a child justmert to grant an order
birthday

that the appointment be extended.

(2) An application for extension of guardianskill be made

within six months before or after the child’s sea¢h birthday.

3) A child justice court making an order undestbéction
shall specify the duration of the order and theeormhay contain such

conditions and directions as the court may see fit.
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134. (1) A child justice court may, on applicatioy the child,
parent, guardian, a family member or a social wel&dficer, vary,

modify or revoke a guardianship order.

135. Where two or more persons act as joint guardiamsdaild or where

the surviving parent and a guardian act jgiatid areinable to agree on
any question affecting the welfare of the childy ahthem may apply to a
child justice court for its direction, and the chjustice court may make

orders regarding the differences as it may thirdppr.

136 A guardian of the estate of a child who-

€) refuses or neglects to provide sufficient fooldthes and

other necessaries for the child; or

(b) misapplies, misplaces, neglects to recoveoosafeguard
any asset forming part of the estate of the chdgylting in

the loss or damage of such estate; or

(c) fails to produce to the child justice courttbe parent or
guardian of the child any account or inventory iegpiby

the child justice court; or



140

(d) produces any such inventory or account whidhalge,

commits an offence and shall be liable to a fifieKil00,000 and to

imprisonment for two years and in addition shalltibat account be liable

to make good any loss or damage occasioned tcsthtee

Division 4 - Fosterage
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137. (1) The Minister shall establish places stitations as public

foster homes for the purposes of foster care piace

(2) All institutions which at the commencement lostAct are
operating as public foster homes shall be deemédyve been established

under this Act.

3) Public foster homes shall be managed by a perso

appointed by the Minister.

4) The establishment of public foster homes utidisrsection

shall be published in the Gazette

(5) The publication shall state whether the fosteme is for
female or male children or for both and shall siyethe number of

children to be kept in that home.

138. (1) A person or an organization mayhagdp the Minister

to appoint a home or place of that person or omgaion to be a foster

home.

(2) The Minister, upon being satisfied that the leapion

meets the necessary requirements in accordance thigh Act, may
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designate the home or place as a private fosteeHomthe purposes of

foster-care placements.

3) The establishment of a private foster home urities

section shall be published in the Gazette

4) The publication shall state whether the homilidemale
or male children or for both and shall specify thenber of children to be

kept in that home.

139. The provisions on management, ingmectand closure of

reformatory centres and safety homes shall applgster homes mutatis

mutandis

140. A child justice court may, if satisfied tlaathild before it is in need

of foster-care and protection, commit the chilétimster home for a period

of time as the court sees fit.

Responsibilites 141. A manager of a foster home in whose carehild is placed

of a manager
of
a foster home

shall have the same rights and respons#siliin respect of the child

as the parent of the child while the child remamthe foster home.
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Commitment 142, (1) Where a child has been committed to a&fdstme under
of a child to

a foster parent this Act, the District Social Welfare Qiffir, in conjunction with
the manager of the foster home may pldee ¢hild with a foster
parent who is willing and has applied to takedhee and maintenance of

the child for a period not exceeding five years.

(2) A foster parent may, at the expiry of the pérspecified in
subsection (1), apply to the District Social WedfaOfficer for the

extension of the period.

Application 143. An application to foster a child she# made to the District
to foster a

child Social Welfare Officer by completing the prescdidéorm | in the Eighth
Schedule except that a relative of a chiltheut a parent or guardian
may foster the child without first applying to tBestrict Social Welfare

Officer.

Responsibilities 144. A foster parent in whose care a child is committedll, while the

of foster

parents child remains in his care, have the sameorspilities in respect of
the maintenance of the child as if such fosteepiawere the parent of the

child.
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The following persons may apply to betdo parents-

a husband and wife but if a man has more thanadfe, the

name of the wife who is to be the foster mothetl diea

clearly stated;

a single person not below the age of twentg-frears.

A single person shall not foster a child of dpposite sex

unless a District Social Welfare Officer certifiesthe court that it is in

the best interest of the child that the persorefssthe child.

3)

A non-Malawian citizen residing in Malawi is @ified to

apply to be a foster parent subject to subsec{ibnand (2).

Procedure 146. (1)

before
placement

(@)

A child shall not be placed with a fogtarent who

is not a relative of the child, unless-

a social welfare officer has interviewed theogpective

foster parent and assessed that he or she isshlsyterson

to foster a child;



(b)

(©)

(d)

(€)

(f)

145

a social welfare officer has visited the homk tbe
prospective foster parent and has confirmed iningithat
it is likely to meet the requirements of the parde child

and that the conditions in it are satisfactory;

two reputable persons who know the prospectoster
parent have confirmed on his or her good charaater

suitability to care for the child;

it has been established by a social welfareaffthat no
person in the household of the prospective fosteerg is
suffering from any physical or mental illness likelo

affect the child adversely;

it has been established from the officer inrgaaf a police
station in the area that no person in the home been
convicted of a serious criminal offence rendering i

undesirable for the child to associate with thatpe; and

the wishes of the child so far as can be aagert
concerning the proposed fostering have been asutanlta

and have, so far as practicable, been taken irmcouat.
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(2) The social welfare officer concerned with thetéring

shall make a written report which shall contain fibleowing-

@ the information required in section (1);

(b) details of the name, approximate age, religiand

employment of the prospective foster parents; and

(c) the number and approximate ages of other perdang in

the household of the prospective foster parent.

3) The report shall be in Form 3 in the Eighth &tiile.

Religion 147. (1)  Where the religion of the child is known, tttald shall be
placed with a foster parent who is of the samajiaii as the foster child
but where that is not possible, the foster parball sindertake to bring up

the child in accordance with the religious denortioraof the child.

(2) Where a child’s religion is not known, the chghall be
placed with a foster parent who shall undertakértog up the child in
accordance with the religious denomination of tbstdr parent, but the

child’s choice of any other established religioalkbe respected.
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148 Wherever possible, a child shall be placed vatHoster parent

who has the same cultural background as the chpdients and who

originates from the same area in Malawi as themaref the child.

149. (1) Each foster parent shall, on the day oictwthe child is

placed with him, sign the undertaking specified Form 2 in the Eighth

Schedule in the presence of a witness.

(2) Where the prospective foster parent cannot tieadEnglish
language sufficiently to understand the nature hef tindertaking, the
social welfare officer concerned shall cause thelewaking to be
explained to the prospective foster parent in aguage which he
understands and shall certify to that effect asgiieed in Form 2 in the

Eighth Schedule.

3) Each foster parent shall be given a copy ofuthe@ertaking

signed by him.

4) A copy of the undertaking shall be sent to District

Social Welfare Officer and to the District Comm@sser.

150. (1) Except in the case of an emergency, i dhall not

be placed with afoster parent unless thiel ¢tdas been examined by a

medical officer, child has reported to the Dgt®ocial Welfare Officer
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in writing on the physical and mental conditiortioé child.

(2) In the case of an emergency, the examinatiquorte
required under subsection (1) shall be made witbim weeks after the

placement.

3) A District Social Welfare Officer shall subntd the foster
parent a list of immunizations carried out in retpef the child and
indicate to the foster parent the list of other inmizations required to be
effected in respect of the child in accordance i Ministry of Health
rules of immunizations and the foster parent slaure that those

immunizations are carried out.

4) The foster parent and the District Social Welf®fficer
shall at all times keep a record of the immunization respect of the
child.

(5) Where a child placed with a foster parent islamfive

years of age, the child shall be medically examimgd medical officer -

€) within one month after the date of placement;
(b) thereafter once every six months until the ctlaittains the

age of five years,
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and the District Social Welfare Officer shall, s &is possible, assist the
foster parent in ensuring the carrying out of tleguirements of this

provision.

(6) Where a child placed with a foster parentteve the age
of five years, the child shall be medically exandiri®y a medical officer

once in every year.

(7) The medical officer who examines a child unsid@osection
(5) or (6), shall report in writing to the Distri€ocial Welfare Officer by
whom the child was placed, on the physical, memtadi emotional

condition of the child as found by such medicalaf.

Supervising  151. The District Social Welfare Officer #hbe responsible for
officer
overseeing all aspects of the fostering and fousng that the provisions

of this Act are complied with.

Visits during  152. (1) The District Social Welfare Officehadl visit the foster
placement
family and see the child-

€) within two weeks after the date of placementhaf child
with the foster family where the child is under tywars of

age, and thereafter once every three months;
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(b) within one month after the date of placemenths child
with the foster family, where the child is aboveotyears

of age, and thereafter once every three months;

(c) within one month after receiving notificatiorom a foster

parent that he or she has changed his or heeressd

(d) immediately, and in any case not later thanweek, after
receipt of any information from the child, a fosparent or
any other person which indicates the need for thstritt

Social Welfare Officer to visit the child.

(2) The District Social Welfare Officer shall, aftearrying out
the visit under subsection (1) make a written reporbe placed in the
child’s case record stating in detail his obseoregi as to the child’s
welfare, progress and conduct or any changes wiaek occurred in the

circumstances of the foster family.

3) The report made under subsection (2) shall ialslode the
child’s views and feelings concerning placement ahére there are any
problems, they shall be discussed and resolvedlyppéthin the foster

family.
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Marriages 153. No foster parent shall marry a child he istdang and any such

purported marriage shall be void.

Termination  154. (1) A child shall not be allowed to @m with a foster
of placement

parent where it appears that the placement idonger in the best

interests of the child, except that-

€)) the foster parent may appeal to the DistrictildoNelfare
Officer if it is sought to remove a child who ha=eh in the
care of the foster parent for more than twelve msnand

(b) the District Social Welfare Officer on any sumbpeal may
prohibit or authorise the removal subject to sushditions

as he thinks fit.

(2) A child shall not be required to remain in tbare of a

foster parent after the child has attained thecdigexteen years.

Surrendering  155.  If at any time a foster parent intends torretufoster child, he or she
a foster

child shall bring the child before the District Sodfdelfare Officer and the

District Social Welfare Officer shall place thelchin a foster home.

lliness 156. If a foster child is seriously ill, the fostearent shall as soon as
possible give notice to the District Social Welfaddficer who shall in

turn notify the parents or guardian of the illness.
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Death of foster 157. (1) If the foster child dies, the foster pdreshall make

child

Records

every effort to obtain a medical certificate of teand post-mortem
report and shall, within forty-eight hours, aftee death notify the social

welfare officer who shall, in turn notify the patsmof the death.

(2) If the foster parent dies, in the case whechill is placed
with a single foster parent, the child shall beime¢d to the social welfare
office or to the manager of the foster home fromicwhthe child was

received.

158. (1) The District Social Welfare Officer shalaintain a register
of foster parents, in which shall be stated a st out in Form 3 in the

Eighth Schedule.

(2) The register referred to in subsection (Blisin addition,

contain-

@ a statement of the name, sex, age, religionaaiuless of

each parent of the foster child if known; and

(b) the date of placement, the date of terminatmal the

reason for termination.

(3) The District Social Welfare Officer shahlso, in respect
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of each child placed by him in a foster home, naaimt foster child case

record in the form set out in Form 4 in the Eigt8bhedule.

4) The District Social Welfare Officer shall alkeep with the

foster child case record the following-

@ a copy of the application form completed by tbster
parent and a copy of the undertaking required dnfien
150; and

(b) reports made under section 153.

5) The register prescribed by subsection (1) drel foster
child case record made under subsection (3) mayngeected at any

reasonable time by the Board.

(6) Every foster child case record made undergédion shall
be preserved for at least seven years after the whivhom it relates has
attained the age of sixteen years or has died ©rétarned to the care of

his or her parents.

(7) The District Social Welfare Officer shall repaio the
Board within one month after each fostering effddby him, the fact of

the fostering and stating the information in Forim 3he Eighth Schedule.
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The District Social Welfare Officer shall alsmtify the

Board within twenty-one days after its occurrenteamy change in the

information referred to in subsection (7).

159. A foster parent may at any time appyadopt a foster child in

accordance with the Adoption of Children Act.

160. A person who-

(@)

(b)

()

(d)

(€)

refuses to allow a foster child to be visited & persons
authorized by either the District Social WelfarefiGd or

the child justice court;

fails, without reasonable excuse, to comply hwany

requirement under the Act;

accommodates a foster child in undesirablenmes;

marries a child who is under foster care;

runs a foster home without the approval ofi\theister,
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commits an offence and shall be liable to a fine k80,000 and

imprisonment for one year.

Division 5 - Support for Children by Local Authorities

161. (1)

It is the general duty of ewelocal government

authority within its area of jurisdiction to-

(@)

(b)

(©)

(d)

()

safeguard and promote the welfare of children;

mediate in any situation where the rights othald are
infringed, especially the child’s right to succdedroperty
of his parents and all the rights accorded to thiel dy this

Act;

provide and maintain sufficient and appropri&ereational

facilities;

conduct inspection of child care facilities tnsure

maintenance of standards;

inspect structures, places and activities timapose

potential or actual harm to children.
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(2) The power conferred by subsection (1) on a lloca
government authority to protect the right of a @¢hid succeed to property
of his parents shall not be construed to authdheeauthority to distribute

such property.

162. (1) A local government authority shall designatee anf its

officers to be the person responsible foe thelfare of children and

such officer shall be referred to as the SecrdtarZhildren’s Affairs.

(2) The Secretary for Children’s Affairs shall, time exercise
of his or her functions in relation to the welfarechildren, be assisted by
such other officers of the local government autjoms the local

government authority may determine

163. A local government authority shall keepeaister of children

with disabilities within its area of jurisdioti and give assistance to
them whenever possible in order to enable thok#dren grow up
with dignity among other children and to developittpotential and self-

reliance.

164 A local government authority shall provide accooadation for
children within its area of jurisdiction whappear to the authority to
be in need of the accommodation as a resultedf being lost or

abandoned or seeking refuge.
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165. A local government authority shall make eveffporg including

publication through the mass media, to tracepduents or guardians of
any lost or abandoned child or to return the choldhe place where the
child ordinarily resides; and, where the authodbgs not succeed, it shall
refer the matter to a probation officer or socialfare officer or to the

police.

166. (1) It shall be the duty of any member of the comityuwho has
evidence that a child’s rights are beinfrimged or that a parent,

guardian or any person having custody of a ¢childho is able to but
refuses or neglects to provide the child with adeégufood, shelter,
clothing, medical care or education, to report thatter to the local

government authority of the area.

(2) The Secretary for Children’s Affair®ay, upon receiving
the report, summon the person against whom thertreyas made under
subsection (1) to discuss the matter; and a decshall be made by the

Secretary for Children’s Affairs in the best intgeof the child.

(3) Where the person against whom the report wasema
refuses to comply with the decision made under extim (2), the
Secretary for Children’s Affairs shall refer thetteato child justice court

which may make such orders as it may see fit.
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167. (1) Unless the duty to do so has beenferred on another
authority, a local government authority $Hedep and maintain a

register of the births and deaths ofidtkn in the area of its

jurisdiction.

(2) The registration of the birth or death of ald¢dhinder this

section shall be with sufficient particulars indhuglin particular-

(a) the name and gender of the child;

(b) the name of the parents of the child;

(c) place of birth and the home of origin of tindd; and

(d) in the case of death, the place of death ahéyevpossible,

the cause of the death of the child.

168. (1) A local government authority shkélep a register of
children suffering from HIV and AIDS for the puges of ensuring that

children -

€) are not discriminated against on the basikaif status;

(b) have equal access to social services includieglth care

services regardless of their status;

(c) are provided with the necessary material suppbr

required; and



(d)

(2)
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in conjunction with the District Social Welfai@fficer,

they are provided with substitute care in the fofrs

0] care by relatives;

(i)  foster-care; or

(i)  adoption

For the purposes of this section, childrencéd by

HIV and AIDS means children who are-

(@)
(b)
()
(d)

infected by HIV;

orphaned by AIDS;

vulnerable to HIV infection; or

from infected families and facing increased afinial,

physical and emotional burdens.

Division 6- Protection of Children from Undesirable Pragsic

Child abduction 169. (1)

A person who, unlawfully takes, retaimngonceals a child

without the consent of the parent or without thesemt of any other

person who has lawful custody of the child comnaitsoffence and shall

be liable to imprisonment for ten years.
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(2) For the purposes of this section, lawful cugtoday be

conferred on a person by-

€) the operation of any written law;
(b) judicial or administrative decision; or

(c) a lawful agreement.

Child 170. (1) A person who takes part in any transactiorothject or
trafficking
one of the objects of which is child traffickingramits an offence and

shall be liable to imprisonment for life.

(2) For the purposes of this section, child tr&ifig means the
recruitment, transaction, transfer, harbouringewreipt of a child for the

purposes of exploitation.

Harmful 171. No person shall subject a child to a sodi@ustomary practice
cultural practice
that is harmful to the health or general depeient of the child.

Forced 172. No person shall —
marriage
or betrothal

(@) force a child into marriage;

(b) force a child to be betrothed.

Pledgeofa 173 No person shall —
child as

security (a) sell a child or use a child as a pledgettain credit;
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(b) use a child as surety for a debt or mortgage; o
(c) force a child into providing labour for the omwe of a

parent, guardian or any other person.

Offences 174. A person who contravenes sections 171, 172&Bdommits an

offence and shall be liable to imprisonment for years.

Inquiries and  175. (1) If a social welfare officer has reasonajstaunds to
placements
believe that a child —

€)) has been trafficked;

(b) has been abducted;

(c) has been subjected to a harmful cultural practr any
practice prohibited under sections 171, 172 and Gi73

(d) is being used for the purposes of prostituttonmmoral
practices,

he may remove and temporarily place the child peae of safety.

(2) A child who is temporarily placed in a placé safety,

under this_Divisionshall be brought before a child justice court wth

forty-eight hours if it is practicable to do so.

3) The child justice court may commit the child @ofoster

home or may place the child under the supervisiba social welfare
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officer until an inquiry into the circumstancestbé case has been carried

out and submitted to the child justice court byeial welfare officer.

4) The social welfare officer shall complete thquiry under
subsection (3) and submit a report of the inquirghe child justice court

within one month from the date of placing the cliiithb a place of safety.

(5) The child justice court may, after considerihg report and

if satisfied that the child is in need of proteatiand rehabilitation -

€)) commit the child to a foster home;
(b) make an order placing the child under the stipen of a

social welfare officer,

for such period as the court thinks fit.

(6) The child justice court may, in the best iat#s of the

child, extend the period of the placement or thpesusion, but such

extension shall not go beyond the sixteenth birghafahe child.

(7 If the child justice court is not satisfiecatithe child is in

need of protection or rehabilitation, it may ordeat the child be returned
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to the custody of the parent, guardian or any gbleeson who had custody

of the child.

176. (1) If it appears to a child justiceudothat there are

reasonable grounds to believe that a chdd heen abducted or

trafficked, it may make a child recovery order.

(2) A child recovery order may be made by a clilstice
court on the application by or on behalf of a parkaving lawful custody

of the child.

3) A child recovery order may-

€) direct any person who is in a position to dastake the

child to a person specified in the order;

(b) authorize a person specified in the order tmoee the

child from the unlawful custody;

(c) require any person who has information that assist in
the recovery of the child to disclose that inforimatto a

person specified in the order; or
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(d) authorize any police officer to enter premisegcified in

the order and search for the child.

4) A person who knowingly obstructs an authorizestson
from exercising the power under subsection (3) caman offence and

shall be liable to imprisonment for three years.

PART X - EXPENSES AND CONTRIBUTIONS

177. (1) When a reformatory centre order, safetpd order, a

foster home placement order or an order commitieild to the care of
a fit person has been made by a child justice c(heteinafter in this

section referred to as a “committal order”) thertonay, at the same time
or subsequently, make a contribution order reqgidrparent or guardian
or other person having custody of the child to dbote a weekly,

monthly or any other periodic sum as may be sptiin the order or to
make other necessary contributions as the couyt coasider proper in

respect of his maintenance.

(2) A contribution order may be made against theeq@aor
guardian or a person having custody of the chiip having been
required to attend before the child justice couass failed to do so; but no
such order shall be made without giving the personmake the

contribution an opportunity to be heard.
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3) A contribution order shall remain in force amd as the

relevant committal order is in force.

4) Subject to subsections (4) and (5), no contidioushall be
payable under a contribution order in respect gf period during which
the person to be maintained is on conditional disgh or release or under

the supervision of a probation officer.

(5) A contribution order may be varied, regdk or
suspended by the court which made it but shalbeotvaried as to increase
any contribution payable under the order withgiving the person

making the contribution an opportunity to be heard.

(6) If a person wilfully neglects to comply withcantribution
order, the court which made the order may, for yweeach of the order,
by warrant, direct the amount due to be levieddcoadance with the law
for levying fines imposed by courts or may sentetice person to
imprisonment for fourteen days for each month’stgbation remaining

un paid.
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Funds for 178. Funds for public reformatory centre, pubiitety homes and
public

reformatory  public foster homes shall consist of-

centres,

public safety

homes and public €)) such funds as Parliament may appropriate;

foster homes
(b) contributions ordered by the court undetisacl78; and

(c) any donations of funds, materials and ogs from

any person.

PART XI - GENERAL

Duties and 179. (1) A person to whose care a child is comhitbeder this Act
powers of a

person to shall, whilst the order is in force, have the ldantrol over the child as if
whom a child

iscommitted he were the parent of the child responsible fer aintenance of the
child and the child shall continue to be in the care wfhsperson not
withstanding any claim by the child’s parent ordry person unless the

court orders otherwise.
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(2) A person to whose care a child is committedeuridis Act

shall report to the court -

€) quarterly, on the condition, education and theaf

the child;

(b) immediately, if the child dies or escapes frimat

person’s control.

3) Where a person fails to make a report undex $leiction,

the court may exercise any of its powers undeli@eés.

4) A person to whose care a child is committkedllsat all
reasonable times allow a Social Welfare Officewniit the place where
the child is living and shall answer all reasonadguiries which may be

made by such Social Welfare Officer.

180. (1) Where a court has made a probation andeer section 63
(2) (f) the parents or guardians of the child kbahtinue to be responsible

for the care and maintenance of the child but Isadbw the probation
officer or other persons appointed for tharppse by the court
(hereinafter referred to as the “supervisor”) tedhaccess at any time to

the place where the child is living.
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(2) The parents of the child shall give all suclioimation
relating to the condition, education and health toé child as the
supervisor may require and shall, in the best éstsrof the child, consider
any advice relating to the upkeep and educatichethild which may be

given by the supervisor.

(3) If at any time the supervisor reports to ¢bert that the child
in respect of whom the probation order has beerenshduld be removed
from the custody of the parents or guardian, thetcshall consider such
report as though there were proceedings pendingrusection 61 and
may make any order in place of the probation ovdeich it might have

made under section 63.

181. Any person, not being a child, who —

@) refuses to answer, to the best of his knowledgebatief,
any question which he is legally bound to answed an
which is asked of him by any officer appointed lsyuader

this Act;

(b) willfully signs or delivers any false or incorrect

notification, report or statement;
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(c) refuses to allow an officer appointed or authorizedier
this Act such entry or access to any house, bugldiand,
enclosure, vessel or other place as he is requiyethis
Act to allow; or

(d)  contravenes or fails to comply with any order, stonmor

warrant lawfully made or issued under this Act,

commits an offence and shall be liable to imprisentrfor six months and

to a fine of K50,000.

182. (1) Subject to subsection (2), no action madrder made in

the purported exercise of any power conferred s/Alst shall be deemed
illegal by reason only that it afterwards appearss discovered that a

mistake has been made regarding the age of a person

(2) Where a mistake is made as to the age of d,cil order
of the court made against the child on the baste®mistake as to the age
shall be invalid to the extent of the adverse ¢féscagainst the child, and
the court which made the order or any other codrtco-ordinate

jurisdiction shall have power to make a declaratmthat effect.

183. A court may, on application or on it&no motion, extend the

application of this Act to persons that are abaxteen years of age but

below twenty one years of age.
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184. The Minister may, on the recommendation efBloard,

make regulations for carrying this Act into effect.

185. The Chief Justice may make rules regulatiegorocedure and

practice in a child justice court.

186. (1) Subject to subsection (2), the Affilgti Act and the

Children and Young Persons Act are hereby repealed.

(2) Any subsidiary legislation and any order masheler the
Affiliation Act and the Children and Young PersoAst repealed by
subsection (1) and in force immediately beforedbemencement of this
Act-

€) shall remaining force and effect, unless infloct with this

Act, shall be deemed to be subsidiary legislationan

order made under this Act;

(b) may be replaced by subsidiary legislationrooeder made

under this Act.

PART XII - TRANSITIONAL PROVISIONS

187. (1) The Minister shall, at the commencenoéthis Act,

by writing under his hand direct-



(@)

(b)

()
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the transfer to a safety home in accordance \the
provisions of this Act, any person in custody whaoa child
and is alleged to have committed an offence ineetspf

which proceedings have not been commenced,;

the transfer to a reformatory centre in adaaoce with the
provisions of this Act, any person who is a chaldd is

serving a custodial sentence;

the transfer to a foster home or, where reogs to a
safety home in accordance with the provisions o Act,
any child who is in a reformatory centre for thepgoses

of care and protection.

Remittance of 188. (1) A police officer in charge of a polstion or a person in

alist of

children charge of a prison shall, at the commencemetiti®fAct-

(@)

(b)

remit to the Board a list of all persons intody who are

children within the meaning of this Act; and

remit to the Board a list of all persons segvgentences in
custody who were children at the time the offencese

committed.
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(2) A person in charge of a reformatory centhalls at the
commencement of this Act remit to the Board adisthildren being kept

at the centre for the purposes of care and protecti

Proceedings 189. (1) Where, at the commencement of #u$ proceedings
under
repealed have been commenced in respect of apewgdw is a child or a
Acts
Cap. 26:03 young person within the meaning of the Childaed Young Persons

Cap.26:02 Act and the Affiliation Act (now repealed) thproceedings and all
related matters shall be dealt with as ifythead been commenced
under this Act and any court dealing with thetter shall continue as

if it has jurisdiction under this Act.
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SCHEDULES
FIRST SCHEDULE (s. 5)
GUIDING PRINCIPLES IN MATTERS CONCERNING CHILDREN
Welfare 1. Whenever the state, a court, a local authoritgny person
Prinepie determines any question with respect to-
@) the upbringing of a child or;
(b) the administration of a child’s property or dyeplication of
any income arising from it,

the welfare of the child shall be of the paramarortsideration.

Time being 2. In all matters relating to a child, whetherdyefa court of law or
of the essence
before any other person, regard shall behto general principle that

delay in determining the questions is likely todsejudicial to the welfare

of the child.

Criteria for 3. In determining any question relating to circuemnses set in
decisions
paragraphs (a) and (b) of paragraph (1), the @yuahy other persons

shall have regard to the best interest of the childuding in particular to-
(@) the ascertainable wishes and feelings of tild cbhncerned

considered in the light of his age and understapdin

(b) the physical, emotional and educational neédseochild,;
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the likely effects of any changes in the chuld’
circumstances;

the age, sex and background of the child and ather
circumstances relevant in the matter;

any harm that the child has suffered or ishat fisk of
suffering;

where relevant, the capacity of the parentsardians or
other people involved in the care of the child ieating

needs of the child.

A child shall have the rights—

to leisure which is not morally harmful and thght to
participate in sports and positive cultural andistd

activities;

to a just call on any social amenities or othesources
available in any situation of armed conflict or ural or

man-made disasters;

to exercise, in addition to all rights stateis tSchedule and
this Act, all the rights set out in the United Nais
Convention on the Rights for the Child and the

Organization of African Union Charter on the Riglaisd



10.

11.

12.

13.

14.
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Welfare of the African Child with appropriate
modifications to suit the circumstances in Malahattare

not specifically mentioned in this Act.

SECOND SCHEDULE (s.29 (e))

Children charged with the following offences shait be considered for diversion

Rape

Attempted rape

Abduction

Defilement of a girl [under [15] years] and atfgted defilement
Defilement of an idiot or imbecile

Manslaughter

Murder

Attempted murder

Infanticide

Killing an unborn child

Disabling in order to commit a felony or misdemour
Stupefying by overpowering drug or thing witleint to commit a felony or
misdemeanour

Robbery with violence

Attempted robbery with violence



15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.
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House breaking and burglary

Arson

Offences against Aircraft

Offences against motor vehicles, trains, etc

Conspiracy to murder

Aiding suicide

Acts intended to cause grievous harm or prexeast
Preventing escape from a wreck

Maliciously administering poison with intenthiiarm
Intentionally endangering safety of persongditang by railway

Accessory after the fact to murder.

THIRD SCHEDULE (s. 30)
DIVERSION OPTIONS

CATEGORY A

Category A diversion options are —

(1)

(@)

An oral or written apology to the victim or tilms of the offence or to any other

specified person or institution;

A formal caution with or without conditions;



3)

(4)

(5)

(6)

(7)

(8)
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Placement under a supervision and guidancer grideing the child under the
supervision and guidance of a mentor or peer rotelahfor a period not
exceeding three months in order to monitor andeythe child’s behaviour;
Placement under a reporting order requiringildd¢o report to a specified person
at a time or at times specified in such order smanable such person to monitor

the child’s behaviour for a period not exceeding¢émonths;

The issue of compulsory school attendance datea period not exceeding three
months requiring the child to attend school eveyyfta a specified period of

time, which attendance shall be monitored by ai§pdgerson;

The issue of a family time order requiring ttteld to spend a number of hours

with his family for a period not exceeding threentits;

The issue of a positive peer association orégquiring a child to associate with
persons who can contribute to the child’s positbehaviour for a period not

exceeding three months;

The issue of a good behaviour order requiringhidd to abide by an agreement
made between the child and his family to complyhwaertain standards of

behaviour;
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(9) The issue of an order prohibiting the childnfreisiting, frequenting or appearing

at a specified place;

(10) Referral to counselling or therapy for a peénmt exceeding three months;
(11) Compulsory attendance at a specified centame for a specified vocational or
educational purpose for a period not exceeding fieers each week, for a

maximum of three months;

(12) Symbolic restitution of an object owned, madéought by a child to a specified

person, persons, group or institution;

(13) Restitution of a specified object to a spedfiictim or victims of the alleged

offence where the object concerned can be retwnesstored; and

(14) Any order removing the child from undesiral@avironment for a specified
period.

CATEGORY B

Category B diversion options are —

(1) Any of the options under Category A providedtttvhere a maximum period has

been imposed under paragraphs (3), (4), (5), ®), @), (9), and (10), the

maximum period shall not exceed six months;



(2)

3)

(4)

(5)

(6)

(7)

(8)
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Compulsory attendance at a specified centygdame for a specified vocational or
educational purpose for a period not exceedingtegiurs each week, for a

maximum of six months;

Performance without remuneration of some servior the benefit of the
community under the supervision or control of agamization or institution, or a
specified person or group identified by the pratratofficer for a maximum
period of fifty hours, and to be completed withinneaximum period of six

months;

Provision of some service or benefit to a settivictim or victims which the

child or the family can afford;

Payment of compensation to a maximum of K10,800a specified person,
persons, group or institution where the child arflamily is able to afford this;

Where there is no identifiable person or pessda whom restitution or
compensation could be made, provision of some a=i benefit or payment of

compensation to a community organization, charnitwelfare organization;

Referral to appear at a victim-offender mediator other restorative justice

involving family members at a specified place antet and

Any two of the options listed used in combipati
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CATEGORY C

Category C diversion options are —

1)

(2)

3)

(4)

Referral to a programme with a residential refruent, where the duration of the
programme does not exceed six months, and no ponio the residence
requirement exceeds a maximum of thirty-five nigiising the operation of the

programme;

Performance without remuneration of some servior the benefit of the
community under the supervision and control of eganization or institution, or
a specified person or group identified by the ptipaofficer for a maximum
period of two hundred fifty hours, to be completethin a maximum period of

twelve months;

Where a child is and is not attending formadasaling, compulsory attendance at
a specified centre or place for a specified vocati@r educational purpose for a
maximum period of not more than thirty-five hoursr pveek, to be completed

within a maximum period of six months;

Referral to counselling or therapeutic intetv@m which shall be in conjunction

with any of the options listed in this category.
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FOURTH SCHEDULE (s58)

Child offenders charged with the following offencsll be detained in accordance with

section 58
Offences
1. Offences punishable by death
2. Attempting to murder
3. Attempting to murder by convict
4. Accessory after the fact to murder
5. Written threats to murder
6. Conspiracy to murder
7. Aiding suicide
8. Disabling in order to commit felony or misdemean
9. Stupefying in order to commit felony or misde mear

10. Acts intended to cause grievous harm or prexeast

11. Preventing escape from wreck

12. Intentionally endangering safety of persongditang by railway
13.  Attempting to injure by explosive substance

14. Maliciously administering poison with intenthliarm

15. Infanticide

16. Manslaughter
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FIFTH SCHEDULE (s.64)
REFORMATORY CENTRE AND SAFTEY HOME ORDER
IN THE CHILD JUSTICE COURT SITTING AT ...

CHILD CASE NUMBER

(hereinafter called the child) who appears to thartcto be a child having been born as far as can
be ascertained, in or about the ........................ day of ......... 20...... has this day *been
found to be responsible for or having been chargeith the following offences

been found to be in need of care, control and pfiote

IS HEREBY ORDERED to be sent FORTHWITH (or on the......... day of
................................ 20........) to a reformatory centre/ safdtome to be kept there until
the child has been released on the recommendattithe Child Case Review Board or until the
child has been discharged/released on bail/acduitte

AND it is further ordered that the Police officaséthe Republic or ..................... shall be
responsible for conveying the child to such refdomacentre/safety home as may be specified
by the Child Case Review Board.

*AND it is further ordered that .......................... residingit ............ocoeeeeen. being the
parent or guardian or other person hitherto haviugtody of the child shall pay to
.................................. the weekly (monthly) sum of ........................ntil the child

ceases to be subject to this order.

* AND it is further ordered that until the child g&ent to the said reformatory centre/safety home

in pursuance of this order he or she shall be kept........................ or is committed to the
custody of .......ooiiiiiiiiii
Dated this ................... Dayof ...ccovviiiiiiiiie, 20 .......

M agistrate/Chairman

*Delete if inappropriate
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SIXTH SCHEDULE (s.76)
REFORMATORY CENTRE AND SAFETY HOME (MANAGEMENT) RUES

Citation 1. These Rules may be cited as Reformatory CentleSafety

Home (Management ) Rules.

Minimum 2. Reformatory centres and safety homes gtralide for the
standards of

safety homes following minimum services and conditions-
(a) education , recreation and health care;
(b) parent/child interaction centre;
(c) counselling services;
(d) proper hygiene and sanitation;
(e) adequate nutrition, proper clothing and legtdand

()] communication materials.

Other services 3. In addition to the services mentioned in ryleeBormatory centres
and safety homes may where circumstances do redadibtate any other
services by allowing service providers access ¢o tentre or home or by

allowing children to have access to the services.

Records 4 The officer -in-charge of a reformatory centre aagety home

shall keep a register in which details each.

Inspection 5. Details of the register shall be examined bg Board
of the Register
by the Board.
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SEVENTH SCHEDULE (s. 129

PRESCRIBED FORM OF ACCOUNT OF A CHILD’S ESTATE

PR Of do
solemnly and sincerely declare that the estate oamen of child
children........oo is as follows-

DESCHPION Of PrOPEITY ...ttt e e e e e e e e e e e e e e e e e
Income (monthly, quarterly, yearly)...... ..o
Bank Details (account number, balance etc).............oovi it ccccme i

AND | MAKE this solemn declaration, conscientiously believihg same to be true

[and by virtue of the Oaths, Affirmations and Deatsons Act].

Declared at .................. this ......oooeen i, Day of ......coovvvvivnnnnn. 20...

[COMMISSIONER FOR OATHS]
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EIGHTH SCHEDULE (s. 144)

FOSTER-CARE PLACEMENTS

Form 1 APPLICATION TO FOSTER A CHILD

NAME OF AP P LIC AN T e e e e e e e e e
MARRIED / SINGLE .......coiiiiiii e, AGE... ...
ADDRESS ...

NUMBER OF CHILDREN..........cooiiiiii e, AGE.......ooi

EMPLOYMENT OF APPLICANT ...t e e e e e

EMPLOYMENT OF HUSBAND. ... ... e e e e e e
EMPLOYMENT OF WIFE ... e e e e e e e

OTHER SOURCES OF INCOME (€.9. farm).......cccuuvuiie i e eeeeeee e

HAVE YOU EVER FOSTERED A CHILD/CHILDREN BEFORE? (Ifso give
=T Lo = 1) P

REASONS FOR FOSTER ...t e e e e e
ARE YOU WILLING TO UNDERTAKE SHORT TERM FOSTERING?...............

NAMES OF REFEREES AND THEIR ADDRESSES (one shall ymur local or Village
L 7= PPN
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FOSTER-CARE PLACEMENTS (s.150)

Form 2
FORM OF UNDERTAKING
(To befilled in Triplicate)

I/ We (names Of fOSter ParentS) ......cv vt e e e e e e e e
Who received (name of Child)....... ..o
INto MY /our hoME ON (JALE) ... .uee e e e e e e

From (name of District Social Welfare Office) .........coveei i
Undertake that-

1. I/we will care for (name of Child) ... e e e
as though he /she were my/our own child.

2. I/we will bring him/her up in accordance witheth.................cooei i,

3. I/'we will look after his/her health and allownither to be medically examined as
required by the District Social Welfare Office.

4, 1/we will allow an Officer of the District SotigVelfare Office or representative of the
Ministry to visit my/our home, and to see the clatcany time.

5. I/we will inform the District Social Welfare Qfe immediately if the child is seriously
ill, or is missing, or is involved in an accideat,is in any kind or trouble.

6. I/we will inform the district Social Welfare Géke immediately if | /we plan to change
residence and address.

7. I/'we understand that an Officer of the Disti@dcial Welfare Office has the right to

remove the child from my/or home in certain circtemses.

(Address of Foster Parent)
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CERTIFICATE
L e (THtle) e
Certify that | have explained the foregoing unddrtginthe ...........................
................................................ language to ........coooiiiiii
................................................ AN Lo
foster parent(s).
SIGNEA. ..

Date: ...,
FOSTER-CARE PLACEMENTS
Form 3 (s .159)
PROSPECTIVE FOSTER PARENT RECORD
Name of Prospective FOSter Par€nt(S).......ccuoviiieiieiiieiie ieee s v s e e eaeaeneaenes
Date of Birth.........cooii i e,
A et
District of Origin ........ccoooiiiiiii e
Religion... ..o,
L@ 1o o1 ] o - 1[0 1 1
Marital Status of prospective Foster Parent(S) ......coceeviiiiiii i i e e
Is the relationship monogamous Or POIYgamOUS?...........ouuummmenevenietieeeeaenine e eenans

Home Address
T A



Village e
9 1153 o

Details of other people living in the home:

Name Relationship to Age School/Class
Prospective Occupation

Foster Parent

Is there or has there been any serious illnesstiofein the family? (If any, give details)

State the income and wealth of the prospectivefgsirents. Give details of business and land
owned by the family/person.
Description of the home

Number of Rooms Type o&T oil

Type of Water Supply

Will the family/person need material support in@rtb start fostering? If the answer is “yes”

state what will be needed?

Why does this family/person wish to foster child?en
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Do they understand the temporary nature of fog@rin

Has the person/any member of the family had agedonviction (if YES, give details and dates
and state whether in your opinion it is of suchaemess as to prevent the family/person from

taking on a foster placement?

Assessment of the suitability of that family/ pers¢o foster children.

Recommendation

What type of foster child would best benefit framstfamily/person? (baby, child, male, female,
etc)
Details of Foster Children already placed with éogtarents

Name Sex Date of Age at Date of Why termitiate
placement date of termination
of Foster placement

Details of parents and siblings of foster childifdimown

Name of Names of Names of Sex Age Religion Adglres
Foster Parents brothers/
Child sisters

of foster

child

Name of Supervising Officer

Signature

Address

Date
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Form 4

FOSTER-CARE PLACEMENTS (s. 159)

FOSTER CHILD CASE RECORD

Name of child (surname first)

Date of Birth Age

District of Origin

Sex Religion

Name of Foster Parents

Foster Parent's Home Address Change of Address

TA

Village

District

Natural Father's Name Alive/Dead/Unknown

Natural Mother's Name Alive/Dead/Unknown
Natural Father or Natural Mother or
Guardians Address Guardians Address

TA

Village

Details of Foster Child brothers, sisters and netat

Name Addresses Alive/Dead

Where was the child living immediately prior togHoster placement? (Please give names and
addresses of carers or institution).
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CASE HISTORY OF THE CHILD AND HIS/HER FAMILY

State what efforts have been made to trace thentsaor relatives and to return the child to
his/her family.

Details of medical history including immunization

Give details of education

School class

Name of supervising officer

Address

Date SupewiSmnature
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OBJECTS AND REASONS

The principal purpose of this Bill is to modernitbee child justice system in Malawi by

putting emphasis on rehabilitation of child offersland their reintegration into society.

The Bill further seeks to modernize the law by mpavating provisions aimed at

protecting and upholding the best interests of ¢hiédd. In order to actualise these

objectives, new provisions have been introducedhan draft legislation namely, the

following-

(@)
(b)
(©)
(d)
()
(f)
(9)

provisions on preliminary inquiry;

provisions on diversion;

provisions on legal representation;

provisions on age determination;

provisions on the establishment of a separate system for children;
provisions on detention places for children pendirad; and

provisions on guidelines for the arrest of children

The Bill also seeks to improve the child care anatgztion system in Malawi,

and in order to do this, the Bill abrogates thevmions of the Affiliation Act and also the

provisions contained in Part Ill of the Childrendavioung Persons Act and introduces

new provisions covering the following matters-

(@)
(b)
(©)
(d)

duties and responsibilities of parents towards tti@idren;
determination of children in need of care and pide;
guardianship;

fosterage;



()
(f)

(h)

(i)
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residential placements;

powers and procedure of child justice courts inecand protection
matters;

duties and functions of local authorities relatitm child care and
protection; and

protection of children from undesirable practices.

JUSTICE DR JANE ANSAH, SC
Attorney General




